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I 


HIS is an attempt to describe generally the process of legal rea- 

: soning in the field of case law and in the interpretation of statutes 

and of the Constitution. It is important that the mechanism of 
legal reasoning should not be concealed by its pretense. The pretense is 
that the law is a system of known rules applied by a judge; the pretense 
has long been under attack.’ In an important sense legal rules are never 
clear, and, if a rule had to be clear before it could be imposed, society 
would be impossible. The mechanism accepts the differences of view and 
ambiguities of words. It provides for the participation of the community 
in resolving the ambiguity by providing a forum for the discussion of 
policy in the gap of ambiguity. On serious controversial questions, it 
makes it possible to take the first step in the direction of what otherwise 
would be forbidden ends. The mechanism is indispensable to peace in a 
community. 

The basic pattern of legal reasoning is reasoning by example.’ It is 
reasoning from case to case. It is a three-step process described by the 
doctrine of precedent in which a proposition descriptive of the first case is 
made into a rule of law and then applied to a next similar situation. The 
steps are these: similarity is seen between cases; next the rule of law in- 
herent in the first case is announced; then the rule of law is made appli- 

* Professor of Law, University of Chicago Law School. 

' The controlling book is Frank, Law and the Modern Mind (1936). 


* “Clearly then to argue by example is neither like reasoning from part to whole, nor like 
reasoning from whole to part, but rather reasoning from part to part, when both particulars 
are subordinate to the same term and one of them is known. It differs from induction, because 
induction starting from all the particular cases proves . . . that the major term belongs to 
the middle and does not apply the syllogistic conclusion to the minor term, whereas argument 
by example does make this application and does not draw its proof from all the particular 
cases.” Aristotle, Analytica Priora 69a (McKeon ed., 1941). 
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cable to the second case. This is a method of reasoning necessary for the 
law, but it has characteristics which under other circumstances might be 
considered imperfections. 

These characteristics become evident if the legal process is approached 
as though it were a method of applying general rules of law to diverse 
facts—in short, as though the doctrine of precedent meant that general 
rules, once properly determined, remained unchanged, and then were ap- 
plied, albeit imperfectly, in later cases. If this were the doctrine, it would 
be disturbing to find that the rules change from case to case and are re- 
made with each case. Yet this change in the rules is the indispensable 
dynamic quality of law. It occurs because the scope of a rule of law, and 
therefore its meaning, depends upon a determination of what facts will be 
considered similar to those present when the rule was first announced. 
The finding of similarity or difference is the key step in the legal process. 

The determination of similarity or difference is the function of each 
judge. Where case law is considered, and there is no statute, he is not 
bound by the statement of the rule of law made by the prior judge even 
in the controlling case. The statement is mere dictum, and this means that 
the judge in the present case may find irrelevant the existence or absence 
of facts which prior judges thought important.’ It is not what the prior 
judge intended that is of any importance; rather it is what the present 
judge, attempting to see the law as a fairly consistent whole, thinks should 
be the determining classification. In arriving at his result he will ignore 
what the past thought important; he will emphasize facts which prior 
judges would have thought made no difference. It is not alone that he 
could not see the law through the eyes of another, for he could at least try 
to do so. It is rather that the doctrine of dictum forces him to make his 
own Wecision.* . 

Thus it cannot be said that the legal process is the application of known 
rules to diverse facts. Yet it is a system of rules; the rules are discovered 
in the process of determining similarity or difference. But if attention is 
directed toward the finding of similarity or difference, other peculiarities 
appear. The problem for the law is: When will it be just to treat different 
cases as though they were the same? A working legal system must there- 
fore be willing to pick out key similarities and to reason from them to the 
justice of applying a common classification. The existence of some facts 
in common brings into play the general rule. If this is really reasoning, 
then by common standards, thought of in terms of closed systems, it is im- 

3 But cf. Goodhart, Determining the Ratio Decidendi of a Case, 40 Yale L.J. 161 (1930). 

4 Cf. Mead, The Philosophy of the Act 81, ga—102 (1938). 
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perfect unless some overall rule has announced that this common and as- 
certainable similarity is to be decisive. But no such fixed prior rule exists. 
It could be suggested that reasoning is not involved at all; that is, that no 
new insight is arrived at through a comparison of cases. But reasoning ap- 
pears to be involved; the conclusion is arrived at through a process and 
was not immediately apparent. It seems better to say there is reasoning, 
but it is imperfect.5 _ 

Therefore it appears that the kind of reasoning involved in the legal 
process is one in which the classification changes-as the classification is 
made. The rules change as the mules are applied. More important, the rules 
arise out of a process which, while comparing fact situations, creates the 
rules and then applies them. But this kind of reasoning is open to the 
charge that it is classifying things as equal when they are somewhat dif- 
ferent, justifying the classification by rules made up as the reasoning or 
classification proceeds. In a sense all reasoning is of this type,° but there is 
gn additional requirement which compels the legal process to be this way. 
Not only do new situations arise, but in addition peoples’ wants change. 
The categories used in the legal process must be left ambiguous in order to 
permit the infusion of new ideas. And this is true even where legislation or 
a constitution is involved. The words used by the legislature or the con- 
stitutional convention must come to have new meanings. Furthermore, 
agreement on any other basis would be impossible. In this manner the 


laws come to express the ideas of the community and even when written 
in general terms, in statute or constitution, are molded for the specific 
case. 


But attention must be paid to the process. A controversy as to whether 
the law is certain, unchanging, and expressed in rules, or uncertain, chang- 
ing, and only a technique for deciding specific cases misses the point. It 
is both. Nor is it helpful to dispose of the process as a wonderful mystery 
possibly reflecting a higher law, by which the law can remain the same and 
yet change. The law forum is the most explicit demonstration of the 
mechanism required for a moving classification system. The folklore of 
law may choose to ignore the imperfections in legal reasoning,’ but the 
law forum itself has taken care of them. 

5 The logical fallacy is the fallacy of the undistributed middle or the fallacy of assuming 
the antecedent is true because the consequent has been affirmed. 


* Dewey, Logic, The Theory of Inquiry, Ch. 6 (1938); cf. Pareto, The Mind and Society 
§ 894 (1935); Arnold, The Folklore of Capitalism, Ch. 7 (1937). 


7 “That the law can be obeyed even when it grows is often more than the legal profession 
itself can grasp.” Cohen and Nagel, An Introduction to Logic and Scientific Method 371 (1934); 
see Stone, The Province and Function of Law 140-206 (1946). 
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What does the law forum require? It requires the presentation of com- 
peting examples. The forum protects the parties and the community by 
making sure that the competing analogies are before the court. The rule 
which will be created arises out of a process in which if different things are 
to be treated as similar, at least the differences have been urged.* In this 
sense the parties as well as the court participate in the law making. In 
this sense, also, lawyers represent more than the litigants. 

Reasoning by example in the law is a key to many things. It indicates in 
part the hold which the law process has over the litigants. They have par- 
ticipated in the law making. They are bound by something they helped to 
make. Moreover, the examples or analogies urged by the parties bring into 
the law the common ideas of the society. The ideas have their day in 
court, and they will have their day again. This is what makes the hearing 
fair, rather than any idea that the judge is completely impartial, for of 
course he cannot be completely so. Moreover, the hearing in a sense com- 
pels at least vicarious participation by all the citizens, for the rule which 
is made, even though ambiguous, will be law as to them. 

Reasoning by example shows the decisive role which the common ideas 
of the society and the distinctions made by experts can have in shaping 
the law. The movement of common or expert concepts into the law may be 
followed. The concept is suggested in arguing difference or similarity in a 
brief, but it wins no approval from the court. The idea achieves standing 
in the society. It is suggested again to a court. The court this time reinter- 
prets the prior case and in doing so adopts the rejected idea. In subsequent 
cases, the idea is given further definition and is tied to other ideas which 
have been accepted by courts. It is now no longer the idea which was com- 
monly held in the society. It becomes modified in subsequent cases. Ideas 
first rejected but which gradually have won acceptance now push what 
has become a legal category out of the system or convert it into something 
which may be its opposite. The process is one in which the ideas of the 
community and of the social sciences, whether correct or not, as they win 
acceptance in the community, control legal decisions. Erroneous ideas, of 
course, have played an enormous part in shaping the law. An idea, adopted 
by a court, is in a superior position to influence conduct and opinion in the 
community ; judges, after all, are rulers. And the adoption of an idea by a 
court reflects the power structure in the community. But reasoning by 
example will operate to change the idea after it has been adopted. 


* The reasoning may take this form: A falls more appropriately in B than in C. It does so 
because A is more like D which is of B than it is like E which is of C. Since A is in B and B is 
in G (legal concept), then A is in G. But perhaps C is in G also. If so, then B is in a decisively 
different segment of G, because B is like H which is in G and has a different result than C. 
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Moreover, reasoning by example brings into focus important similarity 
and difference in the interpretation of case law, statutes, and the constitu- 
tion of a nation. There is a striking similarity. It is only folklore which 
holds that a statute if clearly written can be completely unambiguous and 
applied as intended to a specific case. Fortunately or otherwise, ambiguity 
is inevitable in both statute and constitution as well as with case law. 
Hence reasoning by example operates with all three. But there are impor- 
tant differences. What a court says is dictum, but what a legislature says 
is a statute. The reference of the reasoning changes. Interpretation of in- 
tention when dealing with a statute is the way of describing the attempt to 
compare cases on the basis of the standard thought to be common at the 
time the legislation was passed. While this is the attempt, it may not ini- 
tially accomplish any different result than if the standard of the judge had 
been explicitly used. Nevertheless, the remarks of the judge are directed 
toward describing a category set up by the legislature. These remarks are 
different from ordinary dicta. They set the course of the statute, and later 
reasoning in subsequent cases is tied to them. As a consequence, courts are 
less free in applying a statute than in dealing with case law. The current 
rationale for this is the notion that the legislature has acquiesced by legis- 
lative silence in the prior, even though erroneous, interpretation of the 
court. But the change in reasoning where legislation is concerned seems an 
inevitable consequence of the division of function between court and leg- 
islature, and, paradoxically, a recognition also of the impossibility of de- 
termining legislative intent. The impairment of a court’s freedom in inter- 
preting legislation is reflected in frequent appeals to the constitution as a 
necessary justification for overruling cases even though these cases are 
thought to have interpreted the legislation erroneously. 

Under the United States experience, contrary to what has sometimes 
been believed when a written constitution of a nation is involved, the 
court has greater freedom than it has with the application of a statute or 
case law. In case law, when a judge determines what the controlling simi- 
larity between the present and prior case is, the case is decided. The judge 
does not feel free to ignore the results of a great number of cases which he 
cannot explain under a remade rule. And in interpreting legislation, when 
the prior interpretation, even though erroneous, is determined after a com- 
parison of facts to cover the case, the case is decided. But this is not true 
with a constitution. The constitution sets up the conflicting ideals of the 
community in certain ambiguous categories.’ These categories bring along 

* Compare Myrdal, An American Dilemma, Ch. 1 (1944); Dicey, Law of the Constitu- 
tion 126, 146 (oth ed., 1939). 
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with them satellite concepts covering the areas of ambiguity. It is with a 
set of these satellite concepts that reasoning by example must work. But 
no satellite concept, no matter how well developed, can prevent the court 
from shifting its course, not only by realigning cases which impose cer- 
tain restrictions, but by going beyond realignment back to the overall am- 
biguous category written into the document constitution, in other 
words, permits the court to be inconsistent. The freedom is concealed 
either as a search for the intention of the framers or as a proper under- 
standing of a living instrument, and sometimes as both. But this does not 
mean that reasoning by example has any less validity in this field. 


II 

It may be objected that this analysis of legal reasoning places too much 
emphasis on the comparison of cases and too little on the legal concepts 
which are created. It is true that similarity is seen in terms of a word, and 
inability to find a ready word to express similarity or difference may pre- 
vent change in the law. The words which have been found in the past are 
much spoken of, have acquired a dignity of their own, and to a consider- 
able measure control results. As Judge Cardozo suggested in speaking of 
metaphors, the word starts out to free thought and ends by enslaving it.’ 
The movement of concepts into and out of the law makes the point. If the 
society has begun to see certain significant similarities or differences, the 
comparison emerges with a word. When the word is finally accepted, it be- 
comes a legal concept. Its meaning continues to change. But the compari- 
son is not only between the instances which have been included under it 
and the actual case at hand, but also in terms of hypothetical instances 
which the word by itself suggests. Thus the connotation of the word for a 
time has a limiting influence—so much so that the reasoning may even ap- 
pear to be simply deductive. 

But it is not simply deductive. In the long run a circular motion can be 
seen. The first stage is the creation of the legal concept which is built up 
as cases are compared. The period is one in which the court fumbles for a 
phrase. Several phrases may be tried out; the misuse or misunderstanding 
of words itself may have an effect. The concept sounds like another, and 
the jump to the second is made. The second stage is the period when the 
concept is more or less fixed, although reasoning by example continues to 
classify items inside and out of the concept. The third stage is the break- 
down of the concept, as reasoning by example has moved so far ahead as to 
make it clear that the suggestive influence of the word is no longer desired. 


t Berkey v. Third Ave. Ry. Co., 244 N.Y. 84, 94, 155 N.E/ 58, 61 (1926). 
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The process is likely to make judges and lawyers uncomfortable. It runs 
contrary to the pretense of the system. It seems inevitable, therefore, that 
as matters of kind vanish into matters of degree and then entirely new 
meanings turn up, there will be the attempt to escape to some overall rule 
which can be said to have always operated and which will make the rea- 
soning look deductive. The rule will be useless. It will have to operate on 
a level where it has no meaning.“ Even when lip service is paid to it, care 
will be taken to say that it may be too wide or too narrow but that never- 
theless it is a good rule. The statement of the rule is roughly analogous to 
the appeal to the meaning of a statute or of a constitution, but it has less of 
a function to perform. It is window dressing. Yet it can be very mislead- 
ing. Particularly when a concept has broken down and reasoning by ex- 
ample is about to build another, textbook writers, well aware of the unreal 
aspect of old rules, will announce new ones, equally ambiguous and mean- 
ingless, forgetting that the legal process does not work with the rule but 
on a much lower level. 

The movement of legal concepts in case law has frequently been shown 
by pointing to the breakdown of the so-called “inherently dangerous” 
rule.” It is easy to do this because the opinion in MacPherson v. Buick 
Motor Co." is the work of a judge acutely conscious of the legal process and 
articulate about it. But MacPherson v. Buick was only a part of a cyclical 
movement in which differences and similarities first rejected are then 
adopted and later cast aside. The description of the movement can serve 
as an example of case law. Roughly the problem has become: the potential 
liability of a seller of an article which causes injury to a person who did not 
buy the article from the seller. In recent times the three phases in the 
movement of the concepts used in handling this problem can be traced. 

The first of these begins in 1816 and carries us to 1851. It begins with a 
loaded gun and ends with an exploding lamp. The loaded gun brought li- 
ability to its owner in the case of Dixon v. Bell.** He had sent his thirteen- 

See 3 Mill, A System of Logic, Ch. 1, § 2 (1887). 

« The concept has been uted forthe precise demonstration intended here: Radin, Case Law 
and Stare Decisis: Concerning Prajudizienrecht in Amerika, 33 Col. L. Rev. 199 (1933); 
Llewellyn, The Status of the Rule of Judicial Precedent, 14 U. of Cin. L. Rev. 208 (1940); cf. 
Pound, What of Stare Decisis? 10 Fordham L. Rev. 1 (1941). In connection with the general 
problem, see also Fuller, Reason and Fiat in Case Law, 59 Harv. L. Rev. 376 (1946); Llewellyn, 
The Rule of Law in Our Case Law of Contract, 47 Yale L. J. 1243 (1938); Liewellyn, On Our 
Case Law of Contract: Offer and Acceptance, I, 48 Yale L. J. 1 (1938); Lobingier, Precedent 
in Past and Present Legal Systems, 44 Mich. L. Rev. 955 (1946); Rheinstein, The Place of 


Wrong: A Study in the Method of Case Law, 19 Tulane L. Rev. 4 (1944); cf. Republic of 
Mexico v. Hoffman, 324 U.S. 30 (1945). 


3 17 N.Y. 382,111 N.E. 1050 (1916); see Parker, Attorneys at Law, Ch. 8 (1942). 
45 Maule & Selwyn 198 (1816). 
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or fourteen-year-old servant girl to get the gun; in playing with the gun 
she had shot it off into the face of the plaintiff’s son, who lost his right eye 
and two teeth. In holding that the plaintiff might recover, Lord Ellenbor- 
ough attempted no classification of dangerous articles. He was content to 
describe the gun “‘as by this want of care . . . left in a state capable of do- 
ing mischief.”"* Thus the pattern begins with commodities mischievous 
through want of care. 

The pattern becomes complicated in 1837 in the case of Langridge v. 
Levy, where a plaintiff complained that the defendant had sold his father 
a defective gun for the use of himself and his sons. The gun had blown up 
in the plaintiff's hand. The court allowed recovery, apparently on the 
theory that the seller had falsely declared that the gun was safe when he 
knew it was defective and had sold the gun to the father knowing it was 
to be used by the plaintiff. It was therefore both a case of fraud, and, in 
some sense, one of direct dealing between the seller and the plaintiff. The 
example used by the court was the case of a direct sale to the plaintiff, or 
where the instrument had been “placed in the hands of a third person for 
the purpose of being delivered to and then used by the plaintiff.”*” The 
direct dealing point is also emphasized by the statement of one of the 
judges during the argument to the effect that it would have helped the 
plaintiff’s case if he had alleged that his father “was an unconscious agent 
in the transaction” because “the act of an unconscious agent is the act of 
the party who sets him in motion.”* 

In the argument of Langridge v. Levy, counsel for the defendant had 
pointed to a distinction between things “immediately dangerous or mis- 
chievous by the act of the defendant” and “such as may become so by 
some further act to be done to it.’”"* They had urged what might be con- 
sidered the pattern suggested by Dixon v. Bell. But the court rejected the 
use of any such distinction, although it remarked in passing that the gun 
was not “‘of itself dangerous, but . . . requires an act to be done, that is to 
be loaded, in order to make it so.” It rejected not only the distinction but 
any category of dangerous articles, because it “‘should pause before we 
made a precedent by our decision which would be an authority for an ac- 
tion against the vendors, even of such instruments and articles as are dan- 


*S Thid., at.199. *? Tbid., at 531. 

© g Meeson & Welsby 519 (1837). *® Alderson, B., ibid., at 525. 

9 Tbid., at 528; note also the hypothetical case set forth by counsel for the plaintiff in 
Langridge v. Levy reported in 6 L.J. (N.S.) Ex. 137, 138 (1837). “A case might be put of a 
wrong medicine sent from a chemist, which is received-by a person, and placed by him in a 

yippee glo ond 2 wagers who, tee Te 
can it be said that he has no remedy against the chemist 


4 
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gerous in themselves, at the suit of amy person whomsoever into whose 
hands they might happen to pass and who should be injured thereby.” 

Nevertheless the category of dangerous articles and the distinction be- 
tween things of a dangerous nature and those which become so if improp- 
erly constructed (which need not be the same as requiring a further act 
to be done to make it dangerous) were again urged before the court five 
years later in Winterbottom v. Wright." The court refused to permit a coach ~ 
man to recover against the defendant who had provided a defective coach 
under contract with the Postmaster General. The plaintiff had been driv- 
ing the coach from Hartford to Holyhead when it broke down due to some 
latent defect; the plaintiff was thrown from his seat and lamed for life. 
He could not recover because to extend liability this far would lead to ‘“‘ab- 
surd and outrageous consequences.” The court refused to discuss whether 
the defective coach was a weapon of a dangerous nature, even though de- 
fendant’s counsel seemed to be willing to acknowledge the existence of a 
special rule of liability for that category. And as for the application of 
Langridge v. Levy, in that case there was a “distinct fraud” and the plain- 
tiff “was really and substantially the party contracting.” The court re- 
fused to find similarity under the fraud concept in the fact that the de- 
fendant had sold a coach as safe when he did not know it to be in good con- 
dition, or under the direct dealing concept in Langridge v. Levy in that 
“there was nothing to show that the defendant was aware even of the ex- 
istence of the particular son who was injured” whereas here the coach 
“was necessarily to be driven by a coachman.”” The further argument 
that the plaintiff had no opportunity of seeing that the coach was sound 
and secure was insufficient to bring liability. 

But in 1851, in Longmeid v. Holliday,** the concept of things dangerous 
in,themselves, twice urged before the court and rejected, finally won out. 
Longmeid had bought a lamp for the use of himself and his wife from 
Holliday, the defendant storekeeper, who called the lamp “‘Holliday’s 
Patent Lamp” and had it put together by other persons from parts which 
he had purchased. When Eliza Longmeid, the wife and plaintiff, tried to 
light the lamp, it exploded; the naphtha ran over her and scorched and 
burned her. She was not permitted to collect from the storekeeper. It had 
not been shown that the defendant knew the lamp was unfit and warrant- 
ed it to be sound. And the lamp was not in its nature dangerous. In dis- 
cussing those cases where a third person, not a party to a contract, might 
recover damages, the court said: 

* Thid., at 530. 9 * Tbid., at 112. 

** 10 Meeson & Welsby 109 (1842). 33 155 Eng. Rep. 752 (1851). 
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And it may be the same when any one delivers to another without notice an instru- 
ment in its nature dangerous, or under particular circumstances, as a loaded gun which 
he himself loaded, and that other person to whom it is delivered is injured thereby, 
or if he places it in a situation easily accessible to a third person, who sustains damage 
from it. A very strong case to that effect is Dixon v. Bell. But it would be going much 
too far to say that so much care is required in the ordinary intercourse of life between 
one individual and another, that, if a machine not in its nature dangerous,—a carriage 
for instance,—but which might become so by a latent defect entirely unknown, al- 
though discoverable by the exercise of ordinary care, should be lent or given by one 
person, even by the person who manufactured it, to another, the former should be 
answerable to the latter for a subsequent damage accruing by the use of it.*4 


Thus the doctrine of the distinction between things in their nature 
dangerous and those which become so by an unknown latent defect is an- 
nounced as a way of explaining the difference between a loaded gun (which 
under the rule, however, is explained as a particular circumstance) and a 
defective lamp. As applied in the case, the doctrine describes the classifi- 
cation of the lamp as dangerous only through a latent defect and results 
in no liability. But a court could have found as much direct dealing in the 
purchase of a lamp for the use of the purchaser and his wife as in the case 
of the purchase of a gun for the use of the purchaser and his sons. Under 
the rule as stated a carriage is not in its nature dangerous. 

The second phase of the development of the doctrine of dangerous arti- 
cles is the period during which the rule as announced in the Longmeid case 
is applied. The phase begins with mislabeled poison and ends with a de- 
fective automobile. During this time also there is the inevitable attempt to 
soar above the cases and to find some great overall rule which can classify 
the cases as though the pattern were really not a changing one. 

It was the purchase of belladonna, erroneously marked as extract of 
dandelion, which, in Thomas 0. Winchester* in 1852, produced the first ap- 
plication and restatement of the rule announced in the Longmeid case. The 
poison had been bought at the store of Dr. Foord, but it had been put into 
its jar and incorrectly labeled in the shop of the defendant Winchester— 
probably through the negligence of his employee. Mrs. Thomas, who used 
what she thought was extract of dandelion, reacted by having “coldness 
of the surface and extremities, feebleness of circulation, spasms of the 
muscles, giddiness of the head, dilatation of the pupils of the eye and de- 
rangement of mind.” She was allowed to recover against Winchester. The 
defendant’s negligence had “put human life in imminent danger.” No such 
imminent danger had existed in the Winterbottom case, the Court ex- 
plained. This was more like the case of the loaded gun in Dixon v. Beil. 


« Ibid., at 755. The opinion was by Parke, B. (6 N.Y. 397 (1852). 
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The imminent danger category would not include a defective wagon but 
it did include poison. 

Looking back, one might say today that the category of things by their 
nature dangerous or imminently dangerous soon came to include a defec- 
tive hair wash. At least in George v. Skivington® in 1869, a chemist who 
compounded a secret hair wash was liable to the wife of the purchaser for 
injuries caused by the wash. But the court went about its business with- 
out explicit regard for the imminently dangerous category. It thought 
that the imperfect hair wash was like the imperfect gun in the Langridge 
case. It chose to ignore the emphasis in the Langridge case on the purport- 
ed fact that the seller there knew the gun was defective and lied. It said, 
“substitute the word ‘negligence’ for fraud and the analogy between Lang- 
ridge v. Levy and this case is complete.” And as for the case of the defec- 
tive lamp where there was no liability, that was different because negli- 
gence had not been found. In constructing a pattern for the cases, it ap- 
pears that loaded guns, defective guns, poison, and now hair wash were in 
the imminently dangerous category. Defective wagons and lamps were 
outside. 

The next year it became known that a defective balance wheel for a 
circular saw was not imminently dangerous. The New York court stated: 
“Poison is a dangerous subject. Gunpowder is the same. A torpedo is a 
dangerous instrument, as is a spring gun, a loaded rifle or the like. . . . 
Not so, however, an iron wheel, a few feet in diameter and a few inches in 
thickness although one part may be weaker than another. If the article is 
abused by too long use, or by applying too much weight or speed, an in- 
jury may occur, as it may from an ordinary carriage wheel, a wagon axle, 
or the common chair in which we sit.’”*? While applying the imminently 
dangerous category to defeat liability, the New York court took occasion 
to give a somewhat new emphasis to Thomas v. Winchester. It found that 
“the decision in Thomas v. Winchester was based upon the idea that the 
negligent sale of poisons is both at common law and by statute an indict- 
able offense.”’ And certainly that could be argued. At any rate, three years 
later the New York court said its opinion in the balance-wheel case showed 
that Thomas v. Winchester would not result in liability in a case where a 
boiler blew up.”* But the imminently dangerous category received a new 
member in 1882 when the builder of a ninety-foot scaffold to be used in 
painting the dome of the courthouse was held liable to the estate of an 
employee-painter who was killed when the ledger gave way.” Yet if a de- 

* 5 L.R. Ex. 1 (1869). 8 Losee v. Clute, 51 N.Y. 494 (1873). 

7 Loop v. Litchfield, 42 N.Y. 351, 359 (1870). = Devlin v. Smith, 89 N.Y. 470 (1882). 
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fective scaffold was in, the court followed tradition in announcing that a 
defective carriage would be out. 

In England a defective scaffold was also put in the category. The plain- 
tiff in Heaven v. Pender* was a ship painter who was injured, while en- 
gaged in his work, due to the breaking of defective ropes which held his 
support outside the ship. He was allowed to recover against the dock own- 
er who had supplied the support and ropes. But the majority of the 
judges decided the case on the rather narrow point that the necessary 
workmen were in effect invited by the dock owner to use the dock and ap- 
pliances. That could have been the explanation also for the American scaf- 
fold case. The most noteworthy feature of Heaven v. Pender, however, was 
the flight of one of the judges, Lord Esher, at that time Brett, toward a 
rule above the legal categories which would classify the cases. 

Brett thought recovery should be allowed because: 

Whenever one person supplies goods or machinery, or the like for the purpose of 
their being used by another person under such circumstances that everyone of ordi- 
nary sense would, if he thought, recognize at once that unless he used ordinary care 
and skill with regard to the condition of the thing supplied or the mode of supplying 
it, there will be danger of injury to the person or property of him for whose use the 
thing is supplied, and who is to use it, a duty arises to use ordinary care and skill as 
to the condition or manner of supplying such thing.* 

This statement was concocted by Brett from two types of cases: first, 
the case where two drivers or two ships are approaching each other and 
due care is required toward each other, and second, where a man is invited 
into a shop or warehouse and the owner must use reasonable care “‘to keep 
his house or warehouse that it may not endanger the person or property of 
the person invited.”’ Since these two different situations resulted in the 
same legal rule, or stated differently, since two general principles when ap- 
plied resulted in the same legal rule, Brett thought there must be “some 
larger proposition which involves and covers both set of circumstances.” 
This was because “the logic of inductive reasoning requires that where 
two propositions lead to exactly similar premises there must be a more re- 
mote and larger premise which embraces both of the major propositions.” 
Brett’s rule of ordinary care ran into some difficulty in looking back at the 
Langridge case and its insistence on both fraud and direct dealing. But 
Brett said of the Langridge case, “It is not, it cannot be accurately report- 
ed,” and in any event the fact that recovery was allowed on the basis of 
fraud “in no way negatives the proposition that the action might have 
been supported on the ground of negligence without fraud.” 

rr L.R. Q.B. 503 (1883). 

+ Tbid., at 510; see also rule as stated at 509. 
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The majority opinion in Heaven v. Pender, while proceeding on the in- 
vitee point, and while refusing to follow Brett in his flight, agrees that lia- 
bility for negligence follows when the instrument is dangerous “as a gun”’ 
or when the instrument is in such a condition as to cause danger “not 
necessarily incident to the use of such an instrument” and no due warning 
is given. Approving this statement, the New York court in 1908 held that 
the question of a manufacturer’s negligence could be left to a jury where 
the plaintiff lost an eye due to the explosion of a bottle of aerated water.” 
The next year a defective coffee urn or boiler which blew up and killed a 
man was permitted to join the aerated bottle in the danger concept.*? The 
coffee-urn case provided the occasion for explaining two of the names given 
the dangerous category. Given an “inherently dangerous” article, the 
court explained, a manufacturer becomes liable for negligent construction 
which, when added to its inherent characteristics, makes it ‘imminently 
dangerous.” 

The categories by now were fairly well occupied. The dangerous con- 
cept had in it a loaded gun, possibly a defective gun, mislabeled poison, 
defective hair wash, scaffolds, a defective coffee urn, and a defective 
aerated bottle. The not-dangerous category, once referred to as only la- 
tently dangerous, had in it a defective carriage, a bursting lamp, a 
defective balance wheel for a circular saw, and a defective boiler. Per- 
haps it is not too surprising to find a defective soldering lamp in Blacker v. 
Lake** joining the not-dangerous class. But the English court, in the 
opinions of its two judges, experienced some difficulty. For the first 
judge there appears to have been no difficulty in classifying the solder- 
ing lamp as not dangerous. Yet the Skivingion case caused trouble 
because it appeared to suggest that negligence could be substituted for 
fraud and perhaps liability would follow even though the article was not 
dangerous. But in that event the Skivington case should not be followed 
because it was in conflict with Winterbottom v. Wright. Accordingly, the 
soldering lamp not being dangerous, it was error to leave the question of 
negligence to the jury. The second judge suggested a more surprising re- 
alignment of the cases which threatened the whole danger category. He 
suggested that no recovery should be permitted even though the lamp fell 
into the class of things dangerous in themselves. The duty of the vendor in 
such a case, he pointed out, would be a duty to warn, but that duty is dis- 
charged if the nature of the article is obvious or known, as was true in this 

3? Torgesen v. Schultz, 192 N.Y. 156, 84 N.E. 956 (1908). 

33 Statler v. Ray, 195 N.Y. 478, 88 N.E. 1063 (1909). 

34106 L.T. 533 (1912). 





514 THE UNIVERSITY OF CHICAGO LAW REVIEW 


case. Indeed, the Skivington and Thomas v. Winchester cases were explain- 
able on the very ground that the articles appeared harmless and their 
contents were unknown. One might almost say that recovery was permit- 
ted in those cases because the danger was only latent. 

The period of the application of the doctrine of dangerous articles as 
set forth in the Longmeid case and adopted in Thomas v. Winchester may 
be thought to come to an end in 1915 with its application by a federal 
court—the Circuit Court of Appeals for the Second Circuit. This was the 
way the law looked to the court. “One who manufactures articles inher- 
ently dangerous, e.g. poisons, dynamite, gunpowder, torpedoes, bottles of 
water under gas pressure, is liable in tort to third parties which they in- 
jure, unless he has exercised reasonable care with reference to the articles 
manufactured. ...On the other hand, one who manufactures articles 
dangerous only if defectively made, or installed, e.g., tables, chairs, pic- 
tures or mirrors hung on the walls, carriages, automobiles, and so on is not 
liable to third parties for injuries caused by them, except in cases of willful 
injury or fraud.”** Accordingly, the court denied recovery in a suit by the 
purchaser of a car from a dealer against the manufacturer when the front 
right wheel broke and the car turned over. 

MacPherson v. Buick®* begins the third phase of the life of the danger- 
ous instrument concept. The New York Court of Appeals in 1916 had be- 
fore it almost a repetition of the automobile case passed upon by the fed- 
eral court the previous year. The plaintiff was driving his car, carrying a 
friend to the hospital, when the car suddenly collapsed due to a defective 
wheel. The plaintiff was seriously injured. The Buick Motor Company, 
the defendant, had sold the car to a retail dealer who in turn had sold it to 
the plaintiff. The defective wheel had been sold to the Buick company by 
the Imperial Wheel Company. 

As was to be expected, counsel for the plaintiff urged that an automo- 
bile was “dangerous to a high degree.’’3” It was, in fact, similar to a loco- 
motive. It was much more like a locomotive than like a wagon. “The ma- 
chine is a fair rival for the Empire Express,” he said. “This is evidenced 
further by the fact that the person running an automobile must have a li- 
cense of competency, equally with the locomotive engineer and by the 
legal restrictions imposed by law in the use of the automobile.” It was 
“almost childish to say that an automobile at rest is not dangerous. Neith- 


35 Cadillac v. Johnson, 221 Fed. 801, 803 (C.C.A. ad, 1915). 


% 917 N.Y. 382, 111 N.E. 1050 (1916); see Bohlen, Liability of Manufacturers to Persons 
Other than Their Immediate Vendors, 45 L.Q. Rev. 343 (1929). 


3? Brief for the Plaintiff 16, 17, 18. 
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er is a locomotive with the fire drawn” nor a battery of coffee boilers nor 
a 42-centimeter gun. The automobile, propelled by explosive gases, was 
“inherently dangerous.” The trial judge had charged the jury that “an 
automobile is not an inherently dangerous vehicle’’ but had said that they 
might find it “imminently dangerous if defective.”** As to the difference 
between the two phrases, counsel said there was no point “juggling over 
definitions. ‘Inherently’ means ‘inseparably.’ ‘Imminently’ means ‘threat- 
eningly.’ ’”’ He did not comment on the request of the defendant that the 
judge charge the jury that recovery depended on the car being “eminently 
dangerous.” Counsel did write, however, that he “was powerfully im- 
pressed with a remark of Lord Chief Justice Isaacs, on his recent visit to 
this country, to the effect that in England they were getting away from 
merely abstract forms and were seeking to administer justice in each in- 
dividual case.’’*° 

The New York Court of Appeals allowed recovery. Judge Cardozo 
recognized that “the foundations of this branch of the law . . . were laid 
in Thomas v. Winchester.” He said that some of the illustrations used in 
Thomas v. Winchester might be rejected today (having in mind no doubt 
the example of the defective carriage), but the principle of the case was 
the important thing. “There never has in this state been doubt or dis- 
avowal of the principle itself.”” Even while remarking that ‘precedents 
drawn from the days of travel by stagecoach do not fit the conditions of 
travel today,” he was quick to add the explanation: “The principle that 
the danger must be imminent does not change, but the things subject to 
the principle do change.” And in addition there were underlying principles. 
They were stated, more or less, Cardozo said, by Brett in Heaven v. Pender. 

To be sure, Cardozo was not certain that this statement of underlying 
principles was an accurate exposition of the law of England. He thought 
“it may need some qualification even in our own state. Like most attempts 
at comprehensive definition, it may involve errors of inclusion and exclu- 
sion.” He thought, however, that “its tests and standards, at least in their 
underlying principles, with whatever qualifications may be called for as 
they are applied to varying conditions, are the tests and standards of our 
law.”’ He did not comment on the statement of Brett concerning Thomas 
»v. Winchester that it “goes a very long way. I doubt whether it does not go 
too far.” 

As to the cases, Cardozo recognized that the early ones “suggest a nar- 
row construction of the rule.” He had reference to the boiler and balance- 

38 917 N.Y. 382, 396, 111 N.E. 1050, 1055 (1916). 

+ Ibid., at 399, 1056. # Brief for the Plaintiff 23. 
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wheel cases. But the way to set them aside had already been shown. They 
could be distinguished because there the manufacturer had either pointed 
out the defect or had known that his test was not the final one. The dis- 
tinction was based upon a point unsuccessfully advanced by losing coun- 
sel in Winterbottom v. Wright. Other cases showed that it was not necessary 
to be destructive in order to be dangerous. “A large coffee urn . . . may 
have within itself, if negligently made, the potency of danger, yet no one 
thinks of it as an implement whose normal function is destruction.” And 
“what is true of the coffee urn is equally true of bottles of aerated water.” 
Devlin v. Smith was important too. “A scaffold,” Cardozo pointed out, “‘is 
not inherently a dangerous instrument.” He admitted that the scaffold 
and the coffee-urn cases may “have extended the rule of Thomas v. Win- 
chester,” but “If so, this court is committed to the extension. The defend- - 
ant argues that things inherently dangerous to life are poisons, explosives, 
deadly weapons, things whose normal function is to injure or destroy. But 
whatever the rule in Thomas v. Winchester may once have been, it has no 
longer that restricted meaning.” 

He showed a certain impatience for what he called “verbal niceties.” 
He complained that “subtle distinctions are drawn by the defendant be- 
tween things inherently dangerous and things imminently dangerous.”’ As 
to this it was sufficient to say, “If danger was to be expected as reasonably 
certain, there was a duty of vigilance, and this whether you call the danger 
inherent or imminent.” The rule was: “‘ If the nature of a thing is such that 
it is reasonably certain to place life and limb in peril, when negligently 
made, it is then a thing of danger.” But “there must be a knowledge of a 
danger not merely possible but probable.” Thus what was only latently 
dangerous in Thomas v. Winchester now became imminently dangerous or 
inherently dangerous, or, if verbal niceties are to be disregarded, just plain 
or probably dangerous. 

Elsewhere in commenting on the case, Cardozo seems to make some- 
what less of the matter of principles. He wrote: “What, however, was the 
posture of affairs before the Buick case had been determined? Was there 
any law on the subject? A mass of judgments, more or less relevant, had 
been rendered by the same and other courts. A body of particulars existed 
in which an hypothesis might be reared. None the less, their implications 
were equivocal. . . . The things classified as dangerous have been steadily 
extended with a corresponding extension of the application of the remedy. 
... They have widened till they include a scaffold or an automobile or 
even pies and cakes when nails and other foreign substances have supplied 
ingredients not mentioned in the recipes of gook books.” Cardozo de- 
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scribed the legal process in connection with these cases as one in which 
“logic and utility still struggle for the mastery.” One can forgive Judge 
Cardozo for this language. It is traditional to think of logic as fighting 
with something. Sometimes it is thought of as fighting with history and 
experience. 

In a reversal of itself, not so striking because the membership of the 
court was different, the same federal court hearing another appeal in the 
same case in which it had been decided that a defective automobile was 
not inherently dangerous now stated with new wisdom: “We cannot be- 
lieve that the liability of a manufacturer of an automobile has any analogy 
to the liability of a manufacturer of ‘tables, chairs, pictures or mirrors 
hung on walls.’ The analogy is rather that of a manufacturer of unwhole- 
some food or of a poisonous drug.” 

MacPherson v. Buick renamed and enlarged the danger category. It is 
usually thought to have brought the law into line with “social considera- 
tions.”’*? But it did not remove the necessity for deciding cases. Later the 
New York courts were able to put into the category of things of danger or 
probably dangerous a defective bottle** and another coffee urn,“ although 
one less terrifying than the coffee boiler of 1909. But for some reason or 
other, admission was denied to a defective automobile when the defect was 
a door handle which gave way, causing one of the doors to open with the 
result that the plaintiff was thrown through the door and under the car. 
The defective handle did not make the car a “thing of danger.” “ And if 
one is comparing cases and examples, it has to be admitted that a door 
handle is less closely connected with those things which make a car like a 
locomotive than is the wheel on which it runs. 

Nevertheless, a new freedom follows from MacPherson v. Buick. Under 
it, as the Massachusetts court has said, the exception in favor of liability 
for negligence where the instrument is probably dangerous has swallowed 
up the purported rule that ‘a manufacturer or supplier is never liable for 
negligence to a remote vendee.’’*” The exception now seems to have the 
same certainty the rule once had. The exception is now a general principle 

*# Cardozo, The Growth of the Law 40-41, 76-78 (1924). 

# Johnson v. Cadillac, 261 Fed. 878,886 (C.C.A. ad, 1919). 


4 See Torts: Liability of Manufacturer to Consumer for Article Dangerous Because of 
Defective Construction, 9 Corn. L. Q. 494 (1924). 


4 Smith v. Peerless Glass Co., 259 N.Y. 292, 181 N.E. 576 (1932); cf. Bates v. Batey & Co., 
[1913] 3 K.B. 351. 


4 Hoenig v. Central Stamping Co., 273 N.Y. 485, 6 N.E. 2d 415 (1936). 
“ Cohen v. Brockway Motor Corp., 240 App. Div. 18, 268 N.Y. Supp. 545 (1934). 
” Carter v. Yardley & Co., 319 Mass. 92, 64 N.E. 2d 693 (1946). 
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of liability which can be stated nicely in the Restatement, and text writers 
can criticize courts for not applying what is now an obvious rule of lia- 
bility.” 

A somewhat similar development has occurred in England. In Donoghue 
v. Stevenson” in 1932, the manufacturer of a bottle of ginger beer was held 
liable to the plaintiff who had purchased the bottle through a friend at a 
café. The bottle contained the decomposed remains of a snail. The opin- 
ions of the majority judges stressed the close and almost direct relation- 
ship between the manufacturer and the remote vendee. The control of the 
manufacturer of this type of article was thought to be “effective until the 
article reaches the consumer. . . . A manufacturer puts up an article of 
food in containers which he knows will be opened by the actual consumer. 
There can be no inspection by any purchaser and no reasonable prelimi- 
nary inspection by the consumer.” Lord Atkin, while stating that Brett’s 
rule in Heaven v. Pender was too broad, found that the moral rule requiring 
the love of one’s neighbour in law was translated into the injunction “you 
must not injure your neighbour.” The question then was: “Who is my 
neighbour?”’ The practical rule evolved was of persons “closely and di- 
rectly affected” and as to acts “which you can reasonably foresee would be 
likely to injure your neighbour.’’ The emphasis on control and proximity 
revives the notion of the unconscious agent in Langridge v. Levy, as well 
as the inability to inspect, unsuccessfully urged in Winterbotiom v. Wright 
and apparently implicit in the Skivington case. 

As for other prior cases it was now said that the distinction between 
things dangerous and those dangerous in themselves was ‘“‘an unnatural 
one” and anyway the fact that there might be a special duty for one cate- 
gory no longer meant that a duty might not exist for others. Winterbottom 
and Longmeid were no longer controlling because negligence had not been 
alleged and proved in those cases. And as for the Blacker case, Lord Atkin 
had read and re-read it but had difficulty “in formulating the precise 
grounds upon which the judgment was given.’”’ Thus prior cases were re- 
aligned out of the way despite the protest of dissenting judges who ad- 
hered to the view of the exception only for dangerous articles in the more 
traditional sense. ’ 

While the emphasis was on continuing control in the Donoghue case, 
and counsel urged that the Donoghue case applied only to articles intended 
for internal consumption, its rule was applied in Grant v. Australian Knit- 
ting Mills* in 1936 to underpants defective due to the presence of an irri- 

4* See Harper, Law of Torts § 106 (1933). 5° [1936] A<C. 8s. 
4° [1932] A.C. 562. Note the reference to trade names and patents at 583. 
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tating chemical. Here the emphasis could be more on the point that the 
defect was hidden. While the Blacker case was in a sense disregarded, the 
point made by one of its judges was in fact accepted. Reasoning in a man- 
ner not unlike Skivington, which substituted negligence for fraud, the 
court put secrecy in the place of control. Donoghue’s case was now seen 
not to “depend on the bottle being stopped and sealed; the essential point 
in this regard was that the article should reach the consumer or user sub- 
ject to the same defect as it had when it left the manufacturer.” The court 
realized that in applying its test of directness, control, proximity and hid- 
den defect, “‘many difficult problems will arise. . . . Many qualifying con- 
ditions and many complications of fact may in the future come before the 
Courts for decision.” But “in their Lordships’ opinion it is enough for 
them to decide this case on its actual facts.” 

With the breakdown of the inherently dangerous rule, the cycle from 
Dixon v. Bell was complete. But it would be a mistake to believe that the 
breakdown makes possible a general rule, such as the rule of negligence, 
which now can be applied. A rule so stated would be equivalent to the 
flight of Brett. Negligence itself must be given meaning by the examples 
to be included under it. Unlimited liability is not intended. As the com- 
parison of cases proceeds, new categories will be stressed. Perhaps, for ex- 
ample, there will be a category for trade-marked, patented, advertised, or 
monopolized articles. The basis for such a category exists. The process of 
reasoning by example will decide. 

II 

It is customary to think of case-law reasoning as inductive and the ap- 
plication of statutes as deductive.* The thought seems erroneous but the 
emphasis has some meaning. With case law the concepts can be created 
out of particular instances. This is not truly inductive, but the direction 
appears to be from particular to general. It has been pointed out that the 
general finds its meaning in the relationship between the particulars. Yet 
it has the capacity to suggest by the implication of hypothetical cases 
which it carries and even by its ability to suggest other categories which 
sound the same. The phrase “imminent danger,” for example, suggested 
immediacy, inherence, and eminence. To this extent, the phrase suggests 
the instances to be included under it, and something like deductive reason- 
ing occurs. The new instances will still have to be weighed with the old, 
however, and the remaking of the concept word itself is apparent. It not 
only comes to have new meanings, but the word itself may change or dis- 
appear. The application of a statute seems to be in great contrast. The 

st Allen, Law in the Making 249 (1930). 
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words are given. They are not to be taken lightly since they express the 
will of the legislature. The legislature is the law-making body. It looks 
like deduction to apply the word to the specific case. 

The difference is seen immediately when it is realized that the words of a 
statute are not dictum.” The legislature may have had a particular case 
uppermost in mind, but it has spoken in general terms. Not only respect 
but application is due to the general words the legislature used. The rules 
for statutory construction make the same point. They are words which tell 
one how to operate a given classification system. The problem is to place 
the species inside the genus and the particular case inside the species. The 
words used by the legislature are treated as words of classification which 
are to be applied. Yet the rules themselves show that there may be some 
ambiguity in the words used. The words are to be construed in the light 
of the meaning given to other words in the same or related statute. The 
specification of particular instances indicates that similar but unmen- 
tioned instances are not to be included. But the specification of particular 
instances, when in addition a word of a general category is used, may be 
the indication that other like instances are also intended; hence the ejus- 
dem generis rule. 

Thus in the application of a statute the intent of the legislature seems 
important. The rules of construction are ways of finding out the intent. 
The actual words used are important but insufficient. The report of con- 
gressional committees may give some clue. Prior drafts of the statute may 
show where meaning was intentionally changed. Bills presented but not 
passed may have some bearing. Words spoken in debate may now be 
looked at. Even the conduct of the litigants may be important in that the 
failure of the government to have acted over a period of time on what it 
now suggests as the proper interpretation throws light on the common 
meaning. But it is not easy to find the intent of the legislature.* 

Justice Reed has given us some Polonius-sounding advice on the mat- 
ter: 

There is, of course, no more persuasive evidence of the purpose of a statute than 
the words by which the legislature undertook to give expression to its wishes. Often 
these words are sufficient in and of themselves to determine the purpose of the legis- 
lature. In such cases we have followed their plain meaning. When that meaning had 
led to absurd or futile results, however, this Court has looked beyond the words to 
the purpose of the act. Frequently, however, even when the plain meaning did not 
produce absurd results but merely an unreasonable one “plainly at variance with the 

* But the statement of contradictory purposes may be; see Employment Act of 1946, 60 
Stat. 24 (1946) as amended 60 Stat. 838 (1946), 15 U. $ CA. rr 1021-24 (Supp., 1947). 

8 See Frankfurter, Some Reflections on the Reading of Statutes, 47 Col. L. Rev. 527 (1947). 
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policy of legislation as a whole” this Court has followed that purpose rather than the 
literal words. When aid to construction of the meaning of words, as used in the statute, 
is available, there certainly can be no “rule of law” which forbids the use, however clear 
the words may appear on superficial examination. The interpretation of the meaning 
of statutes, as applied to justiciable controversies, is exclusively a judicial function. 
This duty requires one body of public servants, the judges, to construe the meaning 
of what another body, the legislators, has said. Obviously there is danger that the 
courts’ conclusion as to legislative purpose will be unconsciously influenced by 
the judges’ own views or by factors not considered by the enacting body. A lively ap- 
preciation of the danger is the best assurance of escape from its threat but hardly 
justifies an acceptance of a literal interpretation dogma which withholds from the 
courts available information for reaching a correct conclusion. Emphasis should be 
laid too upon the necessity for appraisal of the purposes as a whole of Congress in 
analyzing the meaning of clauses of sections of general acts. A few words of general 
connotation appearing in the text of statutes should not be given a wide meaning, 
contrary to settled policy, “except as a different purpose is plainly shown.” 

The words of advice force one to reexamine whether there is any differ- 
ence between case-law and statutory interpretation. It is not enough to 
show that the words used by the legislature have some meaning. Concepts 
created by case law also have some meaning, but the meaning is ambigu- 
ous. It is not clear how wide or narrow the scope is to be. Can it be said 
that the words used by the legislature have any more meaning than that, 
or is there the same ambiguity? One important difference can be noted 
immediately. Where case law is considered, there is a conscious realign- 
ment of cases; the problem is not the intention of the prior judge. But with 
a statute the reference is to the kind of things intended by the legislature. 
All concepts suggest, but case-law concepts can be re-worked. A statutory 
concept, however, is supposed to suggest what the legislature had in mind; 
the items to be included under it should be of the same order. We mean to 
accomplish what the legislature intended. This is what Justice Reed has 
said. The difficulty is that what the legislature intended is ambiguous. In 
a significant sense there is only a general intent which preserves as much 
ambiguity in the concept used as though it had been created by case 
law. 

This is not the result of inadequate draftsmanship, as is so frequently 
urged. Matters are not decided until they have to be. For a legislature per- 
haps the pressures are such that a bill has to be passed dealing with a cer- 
tain subject. But the precise effect of the bill is not something upon which 
the members have to reach agreement. If the legislature were a court, it 
would not decide the precise effect until a specific fact situation arose de- 
manding an answer. Its first pronouncement would not be expected to 

54 United States v. American Trucking Ass’n, 310 U.S. 534, $42 (1940). 
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fill in the gaps. But since it is not a court, this is even more true. It will 
not be required to make the determination in any event, but can wait for 
the court to do so.*s There is a related and an additional reason for ambigu- 
ity. As to what type of situation is the legislature to make a decision? De- 
spite much gospel to the contrary, a legislature is not a fact-finding body. 
There is no mechanism, as there is with a court, to require the legislature 
to sift facts and to make a decision about specific situations. There need 
be no agreement about what the situation is. The members of the legisla- 
tive body will be talking about different things; they cannot force each 
other to accept even a hypothetical set of facts. The result is that even in 
a non-controversial atmosphere just exactly what has been decided will 
not be clear. 

Controversy does not help. Agreement is then possible only through 
escape to a higher level of discourse with greater ambiguity. This is one 
element which makes compromise possible. Moreover, from the stand- 
point of the individual member of the legislature there is reason to be de- 
ceptive. He must escape from pressures at home. Newspapers may have 
created an atmosphere in which some legislation must be passed. Perhaps 
the only chance to get legislation through is to have it mean something 
not understood by some colleagues. If the court in construing the legisla- 
tion is going to look at committee reports and remarks during debates, 
words which would be voted down if included in the bill will be used on 
the floor or in a report as a kind of illicit and, it is hoped, effective legisla- 
tion. And if all this were not sufficient, it cannot be forgotten that to speak 
of legislative intent is to talk of group action, where much of the group 
may be ignorant or misinformed. Yet the emphasis should not be on this 
fact, but on the necessity that there be ambiguity before there can be any 
agreement about how unknown cases will be handled. 

But the court will search for the legislative intent, and this does make 
a difference. Its search results in an initial filling up of the gap. The first 
opinions may not definitely set the whole interpretation. A more decisive 
view may be edged toward, but finally there is likely to be an interpreta- 
tion by the court which gives greater content to the words used. In build- 
ing up this interpretation, the reference will be to the kind of examples 
that the words used, as commonly understood, would call to mind. Rea- 

ss Cf. Frank, Words and Music: Some Reflections on Statutory Interpretation, 47 Col. L- 
Rev. 1259 (1947). Note that not every change in a court’s statement of the statutory rule 
need be an actual change in the construction of the statute. Cf. United States v. Standard Oil 


Co. of New Jersey, 221 U.S. 1 (1911) and United States v. Addyston Pipe and Steel Co., 85 
Fed. 271 (C.C.A. 6th, 1898). 
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soning by example will then proceed from that point. There is a difference 
then from case law in that the legislature has compelled the use of one 
word. The word will not change verbally. It could change in meaning, 
however, and if frequent appeals as to what the legislature really intended 
are permitted, it may shift radically from time to time. When this is done, 
a court in interpreting legislation has really more discretion than it has 
with case law. For it can escape from prior cases by saying that they have 
ignored the legislative intent. 

There is great danger in this. Legislatures and courts are cooperative 
lawmaking bodies. It is important to know where the responsibility lies. 
If legislation which is disfavored can be interpreted away from time to 
time, then it is not to be expected, particularly if controversy is high, that 
the legislature will ever act. It will always be possible to say that new legis- 
lation is not needed because the court in the future will make a more ap- 
propriate interpretation. If the court is to have freedom to reinterpret 
legislation, the result will be to relieve the legislature from pressure. The 
legislation needs judicial consistency. Moreover, the court’s own behavior 
in the face of pressure is likely to be indecisive. In all likelihood it will do 
enough to prevent legislative revision and not much more. Therefore it 
seems better to say that once a decisive interpretation of legislative intent 
has been made, and in that sense a direction has been fixed within the gap 
of ambiguity, the court should take that direction as given. In this sense 
a court’s interpretation of legislation is not dictum. The words it uses do 
more than to decide the case. They give broad direction to the statute. 

The doctrine which is suggested here is a hard one. In many contro- 
versial situations, legislative revision cannot be expected. It often appears 
that the only hope lies with the courts. Yet the democratic process seems 
to require that controversial changes should be made by the legislative 
body. This is not only because there is a mechanism for holding legislators 
responsible. It is also because courts are normally timid. Since they decide 
only the case before them, it is difficult for them to compel any contro- 
versial reform unless they are willing to hold to an unpopular doctrine 
over a sustained period of time”The difficulties which administrative 
agencies have in the face of sustained pressure serve as a warning. When 
courts enter the area of great controversy, they require unusual protection. 
They must be ready to appeal to the constitution. 

Where legislative interpretation is concerned, therefore, it appears that 
legal reasoning does attempt to fix the meaning of the word. When this is 
done, subsequent cases must be decided upon the basis that the prior 
meaning remains. It must not be re-worked. Its meaning is made clear as 
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examples are seen, but the reference is fixed. It is a hard doctrine against 
which judges frequently rebel. The Mann Act is a good example.* 

On June 25, 1910, the Mann Act, which recites that it “shall be known 
and referred to as the ‘White Slave Traffic Act,’”’ went into effect. The 
Act*’ provides in part: “Any person who shall knowingly transport or 
cause to be transported, or aid or assist in obtaining transportation for, 
or in transporting, in interstate or foreign commerce or in any territory 
or in the District of Columbia, any woman or girl for the purpose of pros- 
titution or debauchery, or for any other immoral purpose, or with the in- 
tent and purpose to induce, entice or compel such woman or girl to become 
a prostitute, or to give herself up to debauchery, or to engage in any other 
immoral practice . . . shall be deemed guilty of a felony.” The Act was 
not passed in haste. Indeed, the matter was much debated and prior re- 
ports about it had been written. The Secretary of Commerce and Labor 
had discussed the problem in his 1908 report ; so had an Immigration Com- 
mission in a preliminary report for 1909. There were international aspects 
to the problem, and a treaty had been concluded. The President had di- 
rected the attention of Congress to the need for legislation, and the pro- 
posed bill had been considered in majority and minority congressional 
committee reports. 

The Mann Act was passed during a period when large American cities 
had illegal but segregated “red-light” areas. It was believed that women 
were procured for houses of prostitution by bands of “white slavers” who 
“were said to operate from coast to coast, in town and country, with tenta- 
cles in foreign lands, east and west and across the American borders. The 
most sensational of these were said to be the French, Italian, and Jewish 
rings who preyed on innocent girls of their respective nationalities at ports 
of entry into the United States or ensnared them at the ports of embarka- 
tion in Europe and even in their home towns.” It was thought that the 
girls were young; many of them were supposed to be “scarcely in their 
teens.’’* They were forced or lured into the business. It was thought that 
they had previously been virtuous, and while supposedly many of them 
had been aliens, it was also believed that they represented “our” women. 
Once captured, the woman disappeared from her own community, was 
brutally treated, whipped with rawhide, and became, as the House Re- 
port said, practically a slave in the true sense of the word.” 


5 See also for the problem of legislative intent, Radin, A Case Study in Statutory Interpre- 
tation: Western Union Co. v. Lenroot, 33 Calif. L. Rev. 219 (1945). 

57 36 Stat. 825 (1910), 18 U.S.C.A. § 398 (1927). 

5* Reckless, Vice in Chicago 40 (1933). 

9 H.R. Rep. 47, 61st Cong. 2d Sess. (1909). 
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To meet this assumed situation, the White Slave Traffic Act made it a 
crime to transport a woman “for the purpose of prostitution, or debauch- 
ery or for any other immoral purpose.” 

While Representative Richardson said that the bill was ‘‘impractical, 
vague, indistinct and indefinite in every respect,’ the debates show that 
Congress had in mind some very fundamental issues. On one side were 
those who were in favor of home rule or the powers of the states. Congress- 
man Bartlett of Illinois was on this side. He said that he found himself 
compelled to resist the enactment of a measure “‘like this, behind which are 
gathered . . . so many forces of morality, piety and reform.” But in his 
voting he was guided by “the great white light steadily stream[ing]} out 
of the Constitution,” and he thought that the “States still have the po- 
lice powers to prevent in their borders the offenses against morality so 
eloquently denounced by the advocates of this bill. .. . If any man lives 
in a State which fails in its duty to enact such laws, I submit that under 
our system of government his first duty is at home.’®? On the other side 
were those who argued that “public health and public morals appeal to 
us.” They were the ones who said, “The proposed legislation is constitu- 
tional, and it is related to moral considerations of the most conipelling 
force. If it were not true that our penal legislation were related to moral 
questions, and moral considerations, then the whole fabric of that legisla- 
tion would lose its power to command. the approbation of the country.’ 
They were careful to insist, however, that “the sections proposed do not 
amount to an interference with the police powers of the States.’**, 

In a way the bill must surely have been about the “white-slave traffic.” 
Congressman Mann at the end of the debate emphasized the subject mat- 
ter by declaring: “Congress would be derelict in its duty if it did not exer- 
cise [power], because all the horrors which have been urged, either truth- 
fully or fancifully, against the black-slave traffic pale into insignificance as 
compared with the horrors of the so-called ‘white-slave traffic.’ ’’ Con- 
gressman Peters said: ‘““The considerations which prompt the support of 
this bill are so widespread and its objects are so well understood and meet 
with such universal approval that no explanation or repetition of them 
need be made to this House. The bill aims to aid in the suppression of the 
white-slave traffic... .’”°7 The majority report of the House Committee 
had:defined the white-slave trade as the “‘business of securing white wom- 

Se 45 Cong. Rec. 810 (1910). 4 45 Cong. Rec. 1040 (1910). 

& 45 Cong. Rec. App. 11 (1910). % H.R. Rep. 47, 61st Cong. 2d Sess., at 4 (1909). 

% Thid. % 45 Cong. Rec. 1040 (1910). 

§s Thid. % Thid., at 1035. 
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en and girls and selling them outright or exploiting them for immoral pur- 
poses.’ It had stressed the international character of the trade and the 
large earnings involved. 

Yet while it was said that “the traffic at which this bill strikes is ad- 
mitted to be abhorrent to all men,” and “the time will never arrive when 
there will be a change of sentiment with respect to its infamy and deprav- 
ity,” there was confusion both as to the facts and as to the legislation 
proposed. 

For example, Congressman Richardson said he knew of the complaint 
about the traffic but “it may be that there is a good deal of exaggeration 
about it.” Many of the situations described in the House Report had to do 
with conditions in Illinois. But the “law in Illinois has been strengthened 
and there had been many prosecutions under it.”””* Congressman Adamson 
noted that “the Chairman of the Committee on Immigration and Natural- 
ization .. . stated .. . that the white slave traffic had practically been 
stamped out of our large cities.”” An examination of the instances cited, 
Adamson thought, would show that they could be handled under existing 
laws.” And despite the descriptions of immorality, the truth was that so- 
ciety was getting better and “we are vastly better morally than the rest 
of the world.” On the other hand, Congressman Russell, as his contribu- 
tion on the facts, told the House the story of a Negro who was supposed 
to have purchased his third white wife “out of a group of twenty-five that 
were offered for sale in Chicago.”” 

Whatever the evil, presumably the legislation was molded to cure it. 
The Act speaks of “prostitution,” “debauchery,” and of “other immoral 
practice” or “purpose.” So far as prostitution was concerned, the report 
of the House Committee had said that “the bill reported does not en- 
deavor to regulate, prohibit or punish prostitution or the keeping of places 
where prostitution is indulged in.” Congressman Adamson noted that the 
purpose of the bill “is not to stamp out prostitution, nor do its advocates 
so contend.” He realized that many good men and women, and some good 
congressmen, thought the purpose was to stamp out prostitution and im- 
morality, but this was an error. But the House Report clearly said that the 
bill reaches the transportation of women “for the purpose of prostitution.” 
And Representative Peters joined the three elements of white-slave traf- 
fic, transportation, and prostitution together in his statement that “the 
bill aims to aid in the suppression of the white slave traffic by making it 

*8 H.R. Rep. 47, 61st Cong. ad Sess., at 11 (1909). 

#845 Cong. Rec. 1039 (1910). ® Tbid., at 1031. 

7 Thid., at 810. ™ Thid., at 821. 
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a felony to purchase interstate transportation for any woman going to @ 
place for purposes of prostitution.” 

So far as debauchery was concerned, perhaps it was a mistake to be- 
lieve that the bill looked to the protection of female virtue. Congressman 
Adamson said that if it had “we would unanimously support it. But no 
such pretense even is made. The only professed and possible purpose of 
this legislation is to purify interstate commerce.” 

It was perhaps strange then that “there is no attempt to prohibit a vile 
man from buying a ticket to be used by himself or another vile man for 
transportation into another State for the purpose of immorality.”’* Nev- 
ertheless, carried to its last analysis, the proposition underlying the bill 
“would endeavor to exclude all vile and impure people from the use of in- 
terstate facilities for commerce. . . . There would be a wide field of differ- 
ent opinion as to who was vile and impure and what practices constituted 
immorality.’”” Somewhat along the same line, the minority report in the 
Senate urged, “It would be intolerable that the person from whom they 
purchased a railroad ticket should inquire as to the morality or chastity” 
of the person who was to use the ticket.” 

Except for the charge that the provisions of the bill were “liable to fur- 
nish boundless opportunity to hold up and blackmail and make unneces- 
sary trouble without the corresponding benefit to society,” there seemed 
to be general agreement that the women involved were victims. The wom- 
en were under control of keepers and were unable to communicate with the 
outside world without permission.”’ It was said that the evidence “shows, 
that many victims of this traffic, have been coerced into leading lives of 
shame, by the use of force, deceit, fraud and every variety of trickery. In 
many instances they are most unwilling victims, who are literally com- 
pelled to practice immorality, and are held to its pursuit by means of vio- 
lence and restraint.””* The House Report said that in many cases the 
women “are practically slaves in the true sense of the word.” Something 
of the flavor of the debate is indicated by Congressman Adamson’s de- 
nunciation of the idea that “‘woman’s condition of vileness . . . is con- 
tagious of contact” and “the horrible falsehood that women are creatures 
per se vile and immoral designed and intended in nature for no other than 
immoral purposes.”’ This was to show that women were not like diseased 
animals or persons or like lottery tickets which, as a constitutional matter, 
could be kept out of interstate commerce. Rather women were the “sweet 

% Thid., at 1035. % Thid., at 1033. 

% Ibid., at 1033. 77 Thid., at 811. 

5 Thid., at go4r. 18 Thid., at 1037. 
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and lovely partners of our joys and sorrows.””® The reporter notes ap- 
plause. 

There was hardly any discussion of the meaning of “other immoral 
practice” or “purpose.” It was known to some that in 1908, in the Bitty 
case, the Supreme Court had construed similar language in a related 
statute which dealt with alien women imported for the purpose of prosti- 
tution or “any other immoral purpose’’ to include the importation of a 
woman for the purpose of concubinage. At least it was known to Congress- 
man Richardson who, however, thought the Mann Act unconstitutional. 
He said the Court in the Bitty case had given the phrase “‘a broad, liberal 
and wise construction in order to uphold morality.”** The House Report 
mentions the Bitty case but states that it does so “only in passing.”™ 

The law was to apply in the District of Columbia “without regard to 
the crossing of district, territorial or state lines.”’** But at least not every 
congressman recognized what the application would be. Some who op- 
posed the bill said they would be in favor of legislation “abolishing bawdy 
houses in the District of Columbia.’’** One who was in favor of the bill but 
had been twitted for not advocating such a remedy before for the District 
defended himself by saying that he was not “a self-constituted, pestiferous 
reformer.”’** And Congressman Borland, who introduced an anti-pander- 
ing bill for the District at about the same time, stated flatly, over the ob- 
jections of Representative Mann, that the Mann Act did not cover the 
subject in the District but “was designed to regulate the national part of 
it ... and could regulate nothing else.’”** 

The Mann Act was passed after there had been many extensive govern- 
mental investigations. Yet there was no common understanding of the 
facts, and whatever understanding seems to have been achieved concern- 
ing the white-slave trade, in retrospect seems incorrectly based. The 

rds used were broad and ambiguous. There were three key phrases: 
“prostitution,” “debauchery,” and “for any other immoral purpose.’’ The 
Act was now ready for interpretation. 

By 1913, prostitution and debauchery had been applied by the Supreme 
Court. 

Hoke and Economides® had been indicted for inducing a woman “‘to 

% Tbid., at 1033. * Thid., at 809. 

* H.R. Rep. 47, 61st Cong. ad Sess., at 7 (1909). 


%S. Rep. 866, 61st Cong. ad Sess., at 2 (1910). The report is almost identical with the 
House Report. 


#3 45 Cong. Rec. App. 12 (1910). % Thid., at 1040. 
*s Thid., at 3138. 
* Hoke and Economides v. United States, 227 U.S. 308 (1913). 
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~ go in interstate commerce ... for the purpose of prostitution.” They 
raised the question of the constitutionality of the Act. Reasoning by anal- 
ogy, Justice McKenna said, “. . . surely if the facility of interstate trans- 
portation can be taken away from the demoralization of lotteries, the de- 
basement of obscene literature, the contagion of diseased cattle or persons, 
the impurity of food and drugs, the like facility can be taken away from 
the systematic enticement to and the enslavement in prostitution and de- 
bauchery of women, and, more insistently of girls.” The construction, of 
course, emphasized the involuntary nature of the woman’s conduct, the 
system involved, presumably organized traffic, and the belief that many of 
the women were minors. 

On the same day as the opinion in Hoke and Economides, Justice Mc- 
Kenna in Athanasaw v. United States*’ upheld the application of the Act 
through the word “debauchery” to a defendant who had caused a girl to 
be transported from Georgia to Florida for the ostensible purpose of ap- 
pearing as a chorus girl in a theatre operated by the defendant. There was 
evidence of improper advances made to the girl upon her arrival; the ad- 
vances were related to her membership in the theater group. The Supreme 
Court held that debauchery as used in the Act did not mean only sexual 
intercourse but ‘‘was designed to reach acts which might ultimately lead 
to that phase of debauchery which consisted in ‘sexual actions.’ ’’ But the 
Circuit Court of Appeals said that this case and Hoke and Economides 
taken together “were so strong as to amount to a direct decision on the 
point” that the White Slave Traffic Act was not confined to cases of white 
slavery.** 

Then in 1915 the Supreme Court apparently held that the Act was not 
confined to cases where the woman was “practically a slave.”** The Court 
had before it an indictment of a woman for conspiracy. The conspiracy 
charged was between the woman and one Laudenschlager that Lauden- 
schlager should “‘cause the defendant [the woman] to be transported from 
Illinois to Wisconsin for the purpose of prostitution.” It was urged that 
since the woman could not commit the substantive crime of violating the 
Mann Act, for she would be the victim transported, she could not be guilty 
of conspiracy to commit that crime. But Justice Holmes held that she 
could be. He did not agree that the woman victim would never be under 
the prohibition of the Mann Act. He said, “Suppose, for instance that a 


% 227 U.S. 326 (1913). 


8 Hays v. United States, 231 Fed. 106 (C.C.A. 8th, 1916); the case later became one of 
the Caminetti cases. 


% United States v. Holte, 236 U.S. 140 (1915). 
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professional prostitute, as well able to look out for herself as was the man, 
should suggest and carry out the journey within the act of 1910 in the 
hope of blackmailing the man, and should buy the railroad tickets, or 
should pay the fare from Jersey City to New York, she would be within 
the letter of the act of 1910 and we see no reason why the act should not 
be held to apply.’”’ Therefore ‘‘we see equally little reason for not treating 
the preliminary agreement as a conspiracy that the law can reach, if we 
abandon the illusion that the woman always is the victim. The words of 
the statute punish the transportation of a woman for the purpose of pros- 
stitution even if she were the first to suggest the crime.” 

The Court took the view that the woman could be punished over the ob- 
jections of Justices Lamar and Day, who dissented in part on constitu- 
tional grounds: “Congress had no power to punish immorality.” If then 
the “woman could be so punished for conspiring with her slaver, the fun- 
damental idea that makes the act valid would be destroyed. She would 
cease to be an object of traffic . . . so as to be subject to regulative pro- 
hibitions under the Commerce Clause—but would be voluntarily travel- 
ling on her own account. ~. .” 

It became clear in the Caminetti cases” in 1917, when the Supreme 
Court applied the phrase “for any other immoral purpose,” that organized 
traffic did not have to be involved either. The indictments considered in 
Caminetti involved the transportation of women for the purpose of paid 
cohabitation or for the purpose of having them become mistress and con- 
cubine. But the indictments did not involve commercialized and organ- 
ized vice. 

Counsel for the defendants urged against this conclusion the legislative 
history of the law as well as its given title. They referred to the House 
Committee Report to “demonstrate that commercial traffic alone was in 
view.” They pointed to what they termed “an unofficial communication 
to one of his subordinates” by the Attorney General in which they claimed 
that the Attorney General said that the legislation ‘‘does not attempt to 
regulate the practice of voluntary prostitution but aims solely to prevent 
panderers and procurers”’ from plying their infamous trade. This was “the 
full equivalent of saying that the law does not apply to those who indulge 
their own passions merely for their own gratification, but applies solely 
to those who engage in the trade of pandering to the passions of others.”’” 
‘Not only was the vice not organized and commercialized, but the women 
were not inexperienced victims. In one case, while there was conflicting 

%° Caminetti v. United States, 242 U.S. 470 (1917). 

* Thid., at 474. % Petition for Rehearing 14, 15. 
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testimony before the jury, there was some evidence that the woman was 
doing the pursuing. Another case was described by counsel as follows: 

... the woman was a public prostitute and made no pretense of virtue. Hays 
happened to meet her at Oklahoma City while attending a cattlemen’s convention 
there, and after his return to his home another woman telegraphed the Oklahoma 
woman to come to Kansas, sending her the money with which to buy the ticket. In 
response to that message the woman went from Oklahoma City to Wichita, where she 
met and entertained Hays. We may justly censure the man for associating with those 
loose women, but that was the extent of his offense, for there is not, so far as the 
woman in this case is concerned, a single aggravating circumstance; and yet this man 
of good standing in the community where he lives, with a wife and children dependent 
on him, has been sentenced to the penitentiary for eighteen months, stripped of his 
civil rights, his wife deprived of his support, his boy and girl forever branded as the 
children of a convict, and all for no better reason than that he made a mistake which 
the State of Kansas might have adequately punished by a fine. To subject American 
citizens to such punishments for such offenses will brutalize the American people in 
time, and to suppose that the American Congress intended such a result impeaches its 
wisdom as well as its sense of justice,’ 


The result would be: 

... that for every man who can be convicted under this statute, when charged 
with only an immorality, two men will submit to extortion and pay blood-money to 
save themselves, their families, and their friends from the humiliation which an 
exposure of their mistakes would bring. 


The prosecution placed its case on the plain meaning of the phrase 


“prostitution, or debauchery, or other immoral purpose.” It agreed that 
“other immoral purpose” included “words of such generality that a crim- 
inal conviction thereunder could not be tolerated for acts whose purpose 
was any and every sort of immorality.” The words “must be limited to 
that genus of which the preceding descriptions are species.”” The problem 
was to find the genus. And the defendants’ contention that the genus was 
“commercialized vice” was wrong because, while prostitution involved the 
financial element, debauchery did not, since it only involved “‘a leading of 
a chaste girl into unchastity. . . . The nexus indicative of the genus is sex- 
ual immorality.”*> The conclusion was fortified by the Bitty case. More- 
over, if the genus were restricted to commercialized vice, the class would be 
exhausted by prostitution and debauchery and the words “immoral pur- 
pose’’ and “immoral practice” would “be rendered impotent. If the par- 
ticular words exhaust the genus there is nothing ejusdem generis left, and 
in such case we must give the general words a meaning outside of the 
Caw..." 

% Thid., at 18, 19. 94 Thid., at 20. 

%* Caminetti v. United States, Brief for United States 15. 

% Ibid., at 16, quoting United States v. Mescall, 215 U.S. 26, 31, 32 (1909). 
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It would be wrong, the prosecution contended, to resort to the title or 
the legislative history.*’ “It would transcend judicial power to insert limi- 
tations or conditions upon disputable considerations of reasons which im- 
pelled the law, or of conditions to which it might be conjectured it was ad- 
dressed and intended to accommodate.”” Moreover, so far as the debates 
were concerned, “the writer of a bill may explain his purpose to his fellow 
members, and they may vote for it solely because in their judgment it has 
a wider or narrower scope than he states.” 

According to Justice Day, there was “no ambiguity in the terms of 
this Act.” The words “immoral purpose” had been interpreted by the 
Court in a related and earlier act and that interpretation “must be pre- 
sumed to have been known to Congress when it enacted the law here in- 
volved.” Under the Bitty case®* “immora! purpose”’ included importing a 
woman for the purpose of concubinage. The Act there read “that the im- 
portation into the United States of any alien woman or girl for the purpose 
of prostitution, or for any other immoral purpose, is hereby forbidden.” 
And the Court had then said that “the immoral purpose charged in the in- 
dictment is of the same general class or kind as the one that controls in 
the importation of an alien woman for the purpose strictly of prostitution. 
The prostitute may, in the popular sense, be more degraded in character 
than the concubine, but the latter none the less must be held to lead an im- 
moral life, if any regard whatever be had to the views that are almost uni- 
versally held in this country as to the relations which may rightfully, from 
the standpoint of morality, exist between man and woman in the matter 
of sexual intercourse.” 

The Court said it was giving effect to the “common understanding” and 
“plain import”’ of the words which could not be changed by reference to 
the House Committee report or the title. Moreover, the fact that the 
“Act as it is written opens the door to blackmailing operations upon a 
large scale, is no reason why the courts should refuse to enforce it accord- 
ing to its terms.” 

9% Tbid., at 11, 12, quoting MacKenzie v. Hare, 239 U.S. 299, 308 (1908). 

s* United States v. Bitty, 208 U.S. 393 (1908). 


9 Justice McKenna wrote a dissenting opinion concurred in by Chief Justice White on 
Justice Clark. “Language, even when most masterfully used, may miss sufficiency and 
room for dispute. Is it a wonder therefore, saat ateen sanhins the kasi hnahdotion.io vider 
of conditions perhaps only partly seen or not seen at all, the consequences, it may be, beyond 
present foresight, it often becomes necessary to apply the rule [of legislative intent although 
contrary to the literal language]?”’ The report of the committee had a “higher quality than 
debates on the floor of the House... . Blackmailers, of both sexes have arisen, using the 
terrors of the construction now sanctioned by this court as a help—indeed the means for their 
brigandage. The result is grave and should give us pause.” 242 U.S. 470, 501, 502 (1918). As 
for the Bitty case, the statute there was different. For it was an amendment to a prior statute 
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At the very least, Caminetti set the direction of the Mann Act to include 
more than white slavery; at most it imported into the statute all acts com- 
monly thought to be sexually immoral. The suggested definition of “any 
other immoral purpose” went far beyond the facts to include those things 
which “common understanding” or views “almost universally held in this 
country” would regard as immoral in the matter of sexual intercourse. 
This wide interpretation seems to have been accepted by Chief Justice 
Taft in a case involving the Motor Vehicle Theft Act.'** He referred to the 
Mann Act as dealing with “prostitution or concubinage and other forms of 
immorality.” The image of women under control of keepers had apparent- 
ly disappeared. Justice Stone in 1932, while holding that mere acquiescence 
by a woman would not subject her to a conspiracy conviction, said flat- 
ly, “Congress set out in the Mann Act to deal with cases which frequent- 
ly, if not normally, involve consent and agreement on the part of the 
woman to the forbidden transportation.’" Yet the actual facts of the 
Caminetti cases did involve paid prostitution or concubinage, and also, it 
would be easy to argue, some form of coercion, although not the coercion 
of white slavery. There was a wide difference between the facts and the 
broad doctrine of all sexual immorality. A good deal of ambiguity re- 
mained. 

Surely no member of the Mann Act Congress had thought about such 
facts as were involved in the Mortensen case.** It was true that the peti- 
tioners operated a house of prostitution in Grand Island, Nebraska. They 
were husband and wife. But “‘in 1940 they planned an automobile trip to 
Salt Lake City, Utah, in order to visit Mrs. Mortensen’s parents. Two 
girls who were employed by petitioners as prostitutes asked to be taken 
along for a vacation and the Mortensens agreed to their request. They 
motored to Yellowstone National Park and then on to Salt Lake City, 
where they all stayed at a tourist camp for four or five days. They visited 
Mrs. Mortensen’s parents, and in addition, the girls ‘went to shows and 
around in the parks’ and saw various other parts of the city. The four then 
returned in petitioners’ automobile to Grand Island; on arrival they drove 
immediately to petitioners’ house of ill fame and retired to their respec- 


which prohibited the importation of any alien woman or girl into the United States for the 
“purposes of prostitution.” When the amendment “‘or any other immoral purpose” was added, 
it was necessarily an enlargement upon the former. 

2° Brooks v. United States, 267 U.S. 432 (1925). 

st Gebardi v. United States, 287 U.S. 112, 121 (1932); the Gebardi case was strikingly a 
local police matter. 

8 Mortensen v. United States, 322 U.S. 369 (1944). 
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tive rooms.” It was easy to argue that at the halfway point of the trip, 
namely when the journey back from Salt Lake City began, the girls were 
being transported to Grand Island for an immoral purpose. It was also 
easy to urge on the other side that “the sole purpose of the journey from 
beginning to end was to provide innocent recreation,” and in any event 
the interstate commerce journey was hardly “‘a calculated means for ef- 
fectuating sexual immorality” since, from all that appeared, leaving the 
girls in Grand Island would have worked just as well. The Supreme Court 
had difficulty with the case but in a five-to-four decision refused to uphold 
the conviction. 

The majority opinion went on the ground that the purpose of the trip 
was innocent. “In ordinary speech an interstate trip undertaken for an 
innocent vacation purpose constitutes the use of interstate commerce for 
that innocent purpose.” And surely if one thinks of the vacation category 
one need not think of the immoral purpose concept. But more seems to be 
implied in the vacation concept than the surface innocent purpose doc- 
trine. There was nothing, Justice Murphy said, to show that “petitioners 
forced the girls against their will to return to Grand Island for immoral 
purposes.” He said: 

We do not here question or reconsider any previous construction placed on the 
Act which may have led the federal government into areas of regulation not originally 
contemplated by Congress. But experience with the administration of the law ad- 
monishes us against adding another chapter of statutory construction and application 
which would have a similar effect and which would make possible even further justi- 
fication of the fear expressed at the time of the adoption of the legislation that its 
broad provisions “are liable to furnish boundless opportunity to hold up and blackmail 
and make unnecessary trouble without any corresponding benefits to society.” 

To punish those who transport inmates of a house of prostitution on an innocent 
vacation trip in no way related to the practice of their commercial vice is consistent 
neither with the purpose nor with the language of the Act. Congress was attempting 
primarily to eliminate the “white slave” business which uses interstate and foreign 
commerce as a means of procuring and distributing its victims and “to prevent pander- 
ers and procurers from compelling thousands of women and girls against their will and 
desire to enter and continue in a life of prostitution.” Such clearly was not the situation 
revealed by the facts of this case.'*3 

The Mortensen case, in other words, reveals a revolt against Caminetti. 
The fear of blackmail, the knowledge that Congress intended to eliminate 
white slavery, and the lack of compulsion for the pleasure trip made the 
vacation and the trip back innocent. Yet Mortensen was more closely con- 
nected with the business of commercialized vice, since, after all, petition- 
ers were running a house of prostitution, than were the Caminetti cases. 

*°3 Thid., at 376. 


j 
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But if the cross-country pleasure trip of the Mortensens was outside 
the Act, what of a four-block trip within the District of Columbia, paid 
for by the employer of a prostitute? The problem arose in the Beach 
case.'** The defendant operated a dress shop. She employed a girl as her 
assistant; the girl lived with her, and on the suggestion of the defendant 
that the girl could earn more money by “selling herself,” the girl agreed 
to work for the defendant as a prostitute. The fatal trip was a trip in a 
taxicab paid for by the defendant, who accompanied the girl to the Hotel 
Hamilton four blocks away from the apartment for the purpose of prosti- 
tution. The Circuit Court of Appeals for the District reversed the convic- 
tion."*s Stating that local laws for the District covered the matter so com- 
pletely that “about the only place in which the act can be done without 
running athwart the local law is in an anchored balloon,”’ Chief Justice 
Groner found that the congressional purpose both at the time of the pas- 
sage of the Mann Act and since, as indicated by subsequent local laws, 
was that the White Slavery Traffic Act was not to apply within the Dis- 
trict except for conduct having an interstate aspect. The literal language 
was against him, Chief Justice Groner admitted. But there was some leg- 
islative history as to the Mann Act itself to support him; there were sub- 
sequent enactments; there was Justice Murphy’s “well-considered Su- 
preme Court dictum” in the Mortensen case, and “furthermore, once we 
apply locally the provisions of the Mann Act, we should also be required 
to accept the results implicit in the doctrine of the Caminetti case.’"” 

The Supreme Court thought otherwise. In a majority per curiam opin- 
ion, it held that “Congress, in enacting the Mann Act, made it perfectly 
clear by its Committee Reports ... that it was intended to apply to 
transportation taking place wholly within the District. . . .” In answer to 
the dissenting opinion which followed, it said, “ No other question was con- 
sidered or decided below or discussed in the briefs and arguments of coun- 
sel here, and we decide no other.” While it is not clear that the argument 
was so strictly limited, the main thrust of the defendant’s position was 
that purely local matters weré not to be covered. In addition to pointing 
to the legislative history, the defendant said there had been “a uniform, 
established custom for more than a quarter of a century . . . never to 

4 United States v. Beach, 324 U.S. 193 (1945). 

5 144 F. ad 533 (App. D.C., 1944). 

16 Chief Justice Groner quoted the following language from the dissent of Justice Frank- 
furter in United States v. Monia, 317 U.S. 424, 432 (1943): “A statute like any other living 
organism, derives significance and sustenance from its environment, from which it cannot be 
severed without being mutilated. Especially is this true where the statute like the one before 


us, is part of a legislative process having a history and a purpose. The meaning of such a 
statute cannot be gained by confining inquiry within its four corners.” 
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prosecute under the Mann White Slave Act for a transportation wholly 
within the boundaries of the District of Columbia.”**’ 

The dissent of Justice Murphy was much more central. Surely the Act 
applied to white-slave traffic solely within the District. The difficulty was 
that there was no white slavery, and the prostitution was voluntary. The 
prior construction of the Act had been erroneous, ignoring the ‘“‘plain Con- 


gressional purpose” with the result of punishing ‘‘anyone transporting a 
woman for immoral purposes quite apart from any connection with white- 
slavery.” The result would be blackmail and unjust punishment. “No 
principle of stare decisis and no rule of statute or reason can justify such 


*°7 United States v. Beach, Brief in Opposition to Certiorari 15-17. “At the outset of the 
enforcement of the Mann White Slave Act the Department of Justice took an official attitude 
that only cases involving commercialism should be prosecuted. Despite the Diggs-Caminetti 
cases decided by this Court on January 15, 1917, the Department of Justice in Circular No. 
647, issued January 26, 1917, drew attention to the fact that the Department policy would not 
be altered and instructed the United States Attorneys as follows: ‘This decision does not seem 
to admit of any change in the general policy that has been prosecuted in the past six years with 
satisfactory results in the enforcement of this law. On July 28, 1911 (Department File 145825- 
65) Attorney General Wickersham said: “Such a case (concubinage) would fall technically 
within the statute ...in the application of the law federal courts must be careful . . . to 
prevent them being turned into ordinary courts of quarterly sessions to deal with . . . violations 
of the police regulations of the community which should be dealt with by the local tribunals.” 
[Italics supplied.] From the beginning District Attorneys have been advised by the Depart- 
ment as follows: “‘As to specific cases the Department must rely upon the discretion of the 
District Attorneys who have firsthand knowledge of the facts and an opportunity for per- 
sonal interviews with the witnesses ...and what reasons, if any, exist for thinking the 
ends of justice will be better served by the prosecution under federal law than under the laws 
of the state having jurisdiction. ” As a guide to the exercise of his discretion in non-commercial 
cases, you are advised that cases involving a fraudulent over-reaching or involving previ- 
ously chaste or very young women or girls (when state laws are inadequate) involving married 
women (with young children) then living with their husbands, may properly receive con- 
sideration; that blackmail cases should, so far as possible, be avoided and that whenever the 
woman herself, voluntarily and without any over-reaching, has consented to the criminal 
arrangements, she, too, if the case shall seem to demand it, may be prosecuted as a conspirator.’ 
That administrative policy of the Department of Justice has been continued to date. There 
has been a uniform, established custom for more than a quarter century indulged in on the 
part of the United States Government never to prosecute under the Mann White Slave Act 
for a transportation wholly within the boundaries of the District of Columbia. Not only has 
there been a non-use of the Federal Power to prosecute locally in the District of Columbia 
under the Mann White Slave Act but public policy has also favored such inaction. In the 
District of Columbia the offense of fornication has a maximum statutory penalty of $100 or 
six months, or both, and the offense of adultery is likewise a misdemeanor. It would seem 
absurd, therefore, with the light punishments for those crimes to contend that Congress in- 
tended that a taxicab ride of 34 blocks, with the incidental feature of transportation wholly 
within the District of Columbia, would transform those misdemeanors into a heinous and 
loathsome felony having an extreme punishment.” 

But note the Government’s petition for certiorari stated at pages 4, 5: “As the United States . 
Attorney showed in a supplemental memorandum in support of a motion for rehearing in the 
court below, it has previously been assumed that the Act applies to transportation within the 
District of Columbia. Although, as he pointed out, it is impossible to ascertain the exact num- 
ber of prosecutions based upon that theory, he referred specifically to four such provisions in 
the years 1936-1937.” 


f 
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a result.” The Court had added “another instance of tortured and gro- 
tesque application” to the “already unhappy history” of the statute. 

It was possible to dispose of the Beach case because of the limited point 
deemed raised and stressed without rethinking either Caminetti or its 
broad doctrine that the statute included all acts commonly thought to be 
sexually immoral. Cleveland v. United States'* permitted no such dodge. 
The defendants were Mormons who believed in and practiced polygamy. 
They had transported plural wives across state lines; prosecution under 
the Mann Act followed. The convictions were affirmed. 

The majority opinion of Justice Douglas in the Cleveland case proceeds 
along the lines set by the prosecution in Camineiti. The problem was the 
application of “any other immoral purposes.” The phrase was not limited 
to sexual relations for hire even though the Act was aimed primarily at 
the white-slave business. Prostitution suggested sexual relations for hire; 
not so debauchery. Therefore under the ejusdem generis rule, while the 
general words could not be used to enlarge the class, they could not be 
more narrowly confined than the class of which they are a part. Polyga- 
mous practices “have long been branded as immoral.in the law. . . . They 
have been outlawed in our society.” They had been called by the Court 
“contrary to the spirit of Christianity and of the civilization which Chris- 
tianity has produced in the modern world.” Religion would not protect 
the defendants; Congress had provided the standard of immorality. While 
the majority opinion does not explicitly say so, the test is the wide one of 
Caminetti. The Court said it would not “stop to reexamine the Caminetti 
case to determine whether the Act was properly applied to the facts there 
presented. But we adhere to its holding, which has been in force for almost 
thirty years, that the Act, while primarily aimed at the use of interstate 
commerce for the purpose of commercialized sex, is not restricted to that 
end.” But the Court actually did more. It took Caminetii in its widest 
sweep. 

The dissent of Justice Murphy was to be expected. The age of the 
Caminetti case did “not justify its continued existence. Stare decisis does 
not require a court to perpetuate a wrong for which it was responsible.” 
Moreover, the Caminetti case could be factually distinguished. Polygamy 
was after all a form of marriage. The form of marriage before the Court 
was “basically a cultural institution rooted deeply in the religious beliefs 
and social mores of those societies in which it appears.” It was certainly 
not in the same genus as “ ‘prostitution,’ ‘debauchery’ and words of that 
ilk.” Presumably Justices Black and Jackson saw a similar distinction, for 

#8 329 U.S. 14 (1946). . 
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they also dissented on the ground that “affirmance requires extension of 
the rule announced in the Caminetti case and that the correctness of that 
rule is so dubious that it should at least be restricted to its particular 
facts.” 

The problem of the legal process was explicitly discussed in a concurring 
opinion by Justice Rutledge. He did not think it would be possible “‘ra- 
tionally to reverse the convictions, at the same time adhering to Cami- 
neti and later decisions perpetuating its ruling.” He thought the Caminetti 
case had been wrongly decided. At least it had “extended the Mann Act’s 
coverage beyond the congressional intent and purpose, as the dissenting 
opinion of Mr. Justice McKenna convincingly demonstrated.”’ But the 
Caminetti case “has not been overruled and has the force of law until a 
majority of this Court may concur in the view that this should be done 
and take action to that effect. This not having been done, I acquiesce in 
the Court’s decision.” He did not say why. 

But Justice Rutledge did indicate that the Court was free to overrule 
Caminetti. This was not an instance where it was proper for the Court to 
“shift to Congress the responsibility for perpetuating the Court’s error.” 
Apparently this shift of responsibility would be equivalent to saying that 
, the silence of Congress was consent to the erroneous interpretation. But 
the silence of Congress should not always be taken as approval. The fail- 
ure of Congress to repudiate misconstruction might be due to the “sheer 
pressure of other and more important business. At times, political con- 
siderations may work to forbid taking corrective action. And in such 
cases, as well as others, there may be a strong and proper tendency to 
trust to the courts to correct their own errors.’’ He doubted whether ‘“‘ma- 
jorities could have been mustered in approval of the Caminetti case at any 
time since it was rendered.” It was true that two bills had been intro- 
duced to limit the effect of the Caminetti case and “neither was reported 
out of committee.”’ But “in such circumstances the failure of Congress to 
amend the Act raises no presumption as to its intent.” 

‘The history of the Mann Act shows the ambiguity of legislative intent. 
The ambiguity is partially resolved by a decisive interpretation given to 
the Act in the Caminetti case. The words used by the Court in that case 
are not mere dictum. They gave direction to the Act. The direction has 
been followed. The restriction thus placed upon the freedom of the Court 
to realign cases sets legislative interpretation apart from the development 
of case law. 

The dissenting judges have complained about the loss of freedom. 
Twice during his discussion of the silence of Congress, Justice Rutledge 
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suggested that the reader should look at Girouard 0. United States.’ The 
reference was to another majority opinion written by Justice Douglas. 
The problem there was the application of the Naturalization Act to an 
alien who refused to bear arms. The Court had previously held, in opin- 
ions much criticized, that such persons were barred from citizenship. The 
Court disagreed with the interpretation set forth by the prior cases. It 
stated, ‘“‘ As an original proposition, we could not agree with that rule.” It 
referred to a subsequent Act for its bearing on the intent of Congress. The 
method was one which had previously been used by Justice Frankfurter 
in the Hutcheson case."° Both the Girouard and the Hutcheson cases may 
be thought to involve great principles. One deals with the right of labor to 
organize; Girouard deals with a question basic to civil liberties. And in 
both cases the Court reversed its prior interpretation of a statute. The 
temptation to do so was strong. As Justice Douglas stated, ‘“The history 
of the 1940 Act is at most equivocal.” But he had already indicated that 
it was a substantial reenactment of the provisions involved of the prior 
Act which had been interpreted differently. The opinion continues: “The 
silence of Congress and its inaction are as consistent with a desire to leave 
the problem fluid as they are with an adoption by silence of the rule of 
those cases.’’ As to this the Chief Justice in his dissent replied, ‘‘ For us to 
make such an assumption is to discourage, if not to deny legislative re- 
sponsibility.” 

The Chief Justice saw no constitutional question. “‘No question of the 
constitutional power of Congress to withhold citizenship on these grounds 
was involved. That power was not doubted.” But perhaps the justification 
for the majority opinion is its oblique reference to the Constitution. ‘The 
struggle for religious liberty,” wrote Justice Douglas, “has through the 
centuries been an effort to accommodate the demands of the State to the 
conscience of the individual. The victory for freedom of thought recorded 
in our Bill of Rights recognizes that in the domain of consicence there is a 
moral power higher than the State. Throughout the ages men have suf- 
fered death rather than subordinate their allegiance to God to the author- 


109 328 U.S. 61 (1946); cf. Special Equipment Co. v. Coe, 324 U.S. 370 (1945). There are 
related problems. The theory of statutory interpretation advanced here would restrict the 
ability of the Court to develop the law outside of the statute through case law, if prior inter- 
pretations have set the direction so that the statute covered the field. See President and Direc- 
tors of Manhattan Co. v. Morgan, 242 N.Y. 38 (1926); cf. International News Service v. 
Associated Press, 248 U.S. 215 (1918). When a statute is interpreted to refer to whatever area 
of power is granted by the Constitution, the statute changes as the Constitution changes. See 
United States v. South-Eastern Underwriters Ass’n, 322 U.S. 533 (1944); cf. Helvering v. 
Griffiths, 318 U.S. 371 (1943), and Montana Horse Products Co. v. Great Northern Ry. Co., 
91 Mont. 194 (1932); see Lyon, Old Statutes and New Constitution, 44 Col. L. Rev. s99 (1944). 

ue United States v. Hutcheson, 312 U.S. 219 (1941). 
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ity of the State. Freedom of religion guaranteed by the First Amendment 
is the product of that struggle.” To be sure, the opinion does not rest on 
the Constitution. Rather its direction was, ‘“We do not believe the Con- 
gress intended to reverse that policy when it came to draft the naturaliza- 
tion oath. Such an ahengs and radical departure from our traditions 
should not be implied.” 

But the appeal to the Constitution is important. Ordinarily a schiale 
to be great enough to justify a reversal of legislative interpretation must 
be a matter for the Constitution. “Stare decisis is usually the wise pol- 
icy,” wrote Justice Brandeis, and “this is commonly true even when the 
error is a matter of serious concern, provided correction can be had by 
legislation.” Even when such correction could be had, the Constitution 
might justify a change in position by the Court. In Erie v. Tompkins,” 
Justice Brandeis held the Judiciary Act to have been incorrectly inter- 
preted. The opinion rests in part on the research of a “‘competent scholar” 
as to the intent of Congress—an extraordinary step. But Justice Brandeis 
was careful to say that the erroneous doctrine would not be abandoned if 
it were only a matter of statutory interpretation. It was the “‘unconstitu- 
tionality of the course pursued” which “compels us to do so.” 

It is not that the silence of Congress implies anything. It is a problem 
of responsibility and effective action. To say that the matter must be one 
which involves the Constitution before the Court may reverse the inter- 
pretation of legislation places the responsibility where it belongs. But it 
still leaves open the path for judicial action if the matter is thought vital. 

The doctrine of finality for prior decisions setting the course for the in- 
terpretation of a statute is not always followed. Moreover, the appeal to 
the Constitution which the‘doctrine compels may seem to be spurious, if it 
is viewed as a matter of constitutional construction, not because the con- 
struction of the Constitution is wrong, but because the appeal is made in 
such a manner as to avoid any construction. Nevertheless, the doctrine re- 
mains as more than descriptive. More than any other doctrine in the field 
of precedent, it has served to limit the freedom of the court. It marks an 
essential difference between statutory interpretation on the one hand and 
case law and constitutional interpretation on the other. 


tt Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1931); Helvering v. Hallock, 309 
U.S. 106 (1940); Wright v. Union Central Ins. Co., 311 U.S. 273, 280 (1940); United State v 
Line Material Corp., 68 S.Ct. sso (1948); cf. United States v. South Buffalo Ry. Co., 
U.S.L. Week 4343 (1948). 


12 304 U.S. 64 (1938); see Clark, State Law in the Federal Courts: The Brooding Omni- 
presence of Erie v. Tompkins, 55 Yale L. J. 267 (1946); cf. opinion of Chief Justice Stone in 
United States v. South-Eastern Underwriters Ass’n, 322 U.S. 533, 579 (1944). 
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IV 


The written Constitution in the United States has been much discussed 
for the power which the Court says it has been given to invalidate legisla- 
tive acts. In words reminiscent of Chief Justice Marshall’s language in 
Marbury v. Madison," Justice Roberts explained the process as one in 
which the article of the Constitution is laid beside the statute which is 
challenged. The court then decides whether the “latter squares with the 
former.” “All the court does, or can do,” said Justice Roberts, “‘is to an- 
nounce its considered judgment upon the question. The only power it has, 
if such it may be called, is the power of judgment. The court neither ap- 
proves nor condemns any legislative policy.”"* But as can be seen, while 
the court neither approves nor condemns, in its exercise of judgment it 
does have to determine whether there is any connection between what has 
been done and one of the great ideals embodied in the Constitution. The 
problem of seeing connection is not so dissimilar from passing upon the 
wisdom of legislation as some have thought. If the proposal is one much 
talked about in the early years of the life of a justice, it may be easy for 
him to see the connection even though the proposal appears unwise. It is 
much more difficult if the proposal appears both new and foolish. 

In addition to the power to hold legislative acts invalid, a written con- 
stitution confers another and perhaps as great a power. It is the power to 
disregard prior cases. “The ultimate touchstone of constitutionality is 
the Constitution itself, and not what we have said about it,” Justice 
Frankfurter has written.“5 The problem of stare decisis where a constitu- 
tion is involved is therefore an entirely different matter from that in case 
law or legislation. This is often overlooked when the court is condemned 
for its change of mind. A change of mind from time to time is inevitable 
when there is a written constitution. There can be no authoritative inter- 
pretation of the Constitution. The Constitution in its general provisions 
embodies the conflicting ideals of the community. Who is to say what 
these ideals mean in any definite way? Certainly not the framers, for they 
did their work when the words were put down. The words are ambiguous. 
Nor can it be the Court, for the Court cannot bind itself in this manner; 
an appeal can always be made back to the Constitution. Moreover, if it is 
said that the intent of the framers ought to control, there is no mechanism 
for any final determination of their intent. Added to the problem of am- 
biguity and the additional fact that the framers may have intended a 

™3 1 Cr. (U.S.) 137 (1803). 

™4 United States v. Butler, 297 U.S. 1, 62 (1936). 

™5 Graves v. New York, 306 U.S. 466, 491 (1939). 
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growing instrument, there is the influence of constitution worship. This 
influence gives great freedom to a court. It can always abandon what has 
been said in order to go back to the written document itself. It is a free- 
dom greater than it would have had if no such document existed. The dif- 
ference in the British practice is revealing. But this may say no more than 
that a written constitution, which is frequently thought to give rigidity 
to a system, must provide flexibility if judicial supremacy is to be per- 
mitted. 

It may be suggested that the doctrine should be otherwise; that as with 
legislation so with a constitution, the interpretation ought to remain fixed 
in order to permit the people through legislative machinery, such as the 
constitutional convention or the amending process, to make a change. 
But the answer lies not only in the difficulties of obtaining an amendment, 
nor the difficult position of a court which obdurately refuses to interpret 
common words in a way ordinary citizens believe to be proper. The more 
complete answer is that a written constitution must be enormously am- 
biguous in its general provisions. If there has been an incorrect interpreta- 
tion of the words, an amendment would come close to repeating the same 
words. What is desired is a different emphasis, not different language. This 
is tantamount to saying that what is required is a different interpretation 
rather than an amendment. 

Thus constitutional interpretation cannot be as consistent as case-law 
development or the application of statutes. The development proceeds in 
shifts; occasionally there are abrupt changes in direction. Within a period 
and a subject matter there will be some consistency. The training of judges 
is reasoning by example in any event, and within certain areas cases will 
be compared and developed. Consistency cannot be overlooked entirely. 
The word of Justice Roberts is evidence of that. His change in vote pro- 
duced one of the most dramatic shifts in recent Supreme Court history; 
yet he later was to complain that too many reversals tend “to bring adju- 
dications of this tribunal into the same class as a restricted railroad ticket, 
good for this day and train only.”"* There wijl be some consistency, but 
- it is not the consistency of case law or statute. 

Differences are immediately apparent. Each major concept written into 
the document embodies a number of conflicting ideals. The commerce 
clause, for example, at different times represents the virtues of home rule 
and the glory of the strength of a nation. The conflicting ideas are repre- 
sented by satellite categories which interpret the written word. No one 


m6 Smith v. Allwright, 321 U.S. 649, 669 (1944); cf. London Street Tramways Co. v. London 
County Council, [1895] A. C. 375, 380. 
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satellite concept can control. The major words written in the document 
are too ambiguous; the ideals are too conflicting, and no interpretation 
can be decisive. The satellite words are handled with a recognition that 
they involve the perennial problems of government; the relationship be- 
tween problems of the person, the state, and property rights. In our own 
system the fourth problem of the distribution of powers within a federal 
system is added. Case-law concepts deal with some of the same problems 
but less obviously. There is an affirmative recognition in a constitutional 
case that the problem is the connection between what is sought to be done 
and the ideals of the community. Connection and consequence must be 
argued. The emphasis on consequence makes the hypothetical example 
more important. 

Perhaps it is easier for the court to see connection when the problem 
does not appear controversial. Courts which will rebel against taking a 
step during a controversy (which makes all kinds of hypothetical cases 
seem important) may slide into the same position when a more minor mat- 
ter is involved. The position will be the same if reasoning by example later 
on can make it so. If the problem is to show the connection to the court, 
then the Brandeis brief, which attempts to do that, is less significant than 
the general prior talk and the social studies which have already had an 
effect upon the community. To put it another way, the Brandeis brief 
is important, but not so much for the case in which it is used as for some 
later case when its analysis has been accepted by the community. The ex- 
amples used in the successful brief of the Government in the Fair Labor 
Standards case (the Darby case) were similar and sometimes identical to 
those used in the unsuccessful brief in the Child Labor case. It was the 
community, not the briefs, which had changed. 

The consequence of this is that a constitution cannot prevent change; 
indeed by permitting an appeal to the constitution, the discretion of the 
court is increased and change made possible. The possible result of this in 
some fields may seem alarming. It is only a reminder, however, that “ulti- 
mate protection is to be found in the people themselves.’’™’ 

=? Frankfurter, The Task of Administrative Law, 75 U. of Pa. L. Rev. 614, 618 (1927). 
The use of a written constitution to justify a change in position is illustrated by the United 
States position before the United Nations Security Council with respect to the enforcement 


of the partition of Palestine. The New York Times for February 25, 1948 quotes the United 
States Delegate: 

“The recommendation of the General Assembly makes three separate requests of the 
Security Council. 

“The first—(A)—is that the Council ‘take the necessary measures as provided for in the 
plan for its implementation. . . .’ 

“We come now to the two following requests of the General Assembly as set forth in the 
resolution of Nov. 29. These invoke the wide peace-keeping powers of the Security Council 
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The development in the application of a constitutional provision may 
. be shown in terms of the power of the federal government to prohibit com- 
merce. This was the constitutional problem raised by the Mann Act. In 
handling this problem the satellite concept of illicit commodities devel- 
oped. The concept itself is revealing, for as will be seen, an illicit commod- 
ity is only an instance of a case where the Court is able to see the connec- 
tion between the regulation or prohibition and the ideals of the com- 
munity. And because the Court has been able to see the connection for 
some items, reasoning by example has then been able to extend the cate- 
gory. The analogy to deceased cattle and to lottery tickets in the debate 
on the Mann Act was not intended to be humorous. Present-day minimum 
wage and hour legislation owes its existence in some measure to deceased 
cattle, drunkards, defrauders, prostitutes, auto thieves, kidnapers, and 
convicts, and to those who sought to control them. 

The Constitution does not say that Congress may “preserve the morals 
of the community by making it unlawful to transport women across a 
state line for immoral purposes.”"* The language is simple and ambigu- 


under the Charter. Request B in the resolution asks the Security Council to consider whether 
the situation in Palestine during the transitional period constitutes a threat to the peace. 

“The third request of the General Assembly—(C)—asks that ‘the Security Council deter- 
mine as a threat to the peace, breach of the peace or act of aggression in accordance with 
Article 39 of the Charter, any attempt to alter by force the settlement envisaged by this 
resolution... .’ 

“Requests B and C of the Assembly’s resolution, mentioned above, raised constitutional 
questions of the Security Council’s powers under the Charter. What are the powers of the 
Security Council? . .. 

“Although the Security Council is empowered to use, and would normally attempt to use, 
measures short of armed force to maintain the peace, it is authorized under the Charter to 
use armed force if it considers other measures inadequate. A finding by the Security Council 
that a danger to peace exists places all members of the United Nations, regardless of their 
views, under obligation to assist the Council in maintaining peace. 

“If the Security Council should decide that it is necessary to use armed force to maintain 
international peace in connection with Palestine, the United States would be ready to con- 
sult under the Charter with a view to such action as may be necessary to maintain inter- 
national peace. Such consultation would be required in view of the fact that agreement has 
not yet been reached making armed force available to the Security Council under the terms 
of Article 43 of the Charter. 

“The Security Council is authorized to take forceful measures with respect to Palestine to 
remove a threat to international peace. The Charter of the United Nations does not empower 
the Security Council to enforce a political settlement, whether it is pursuant to a recommenda- 
tion of the General Assembly or of the Council itself. 

“What this means is this: The Council under the Charter can take action to prevent ag- 
gression against Palestine from outside. The Council by these same powers can take action to 
prevent a threat to international peace and security from inside Palestine. But this action 
must be directed solely to the maintenance of the international peace. The Council’s action, 
in other words, is directed to keeping the peace and not to enforcing partition.” 

™8 Carter v. Carter Coal Co., 298 U.S. 238 (1936), Brief for Government Officers 127. 
See generally Stern, The Commerce Clause and the National Economy, 1933-1946, 59 Harv. 
L. Rev. 645, 883 (1946); Hamilton and Adair, The Power To Govern (1937); Sharp, Move- 
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ous: ‘The Congress shall have the power to regulate commerce with for- 
eign nations, and among the several States, and with the Indian tribes.” 
In the absence of some mechanism for achieving an authoritative deter- 
mination, neither the literal meaning nor the intention of the framers can 
be decisive. Even if the words were to be applied in accordance with the 
meaning they had when written, they could be given a broad or narrow 
application. In later years “among” in its context has carried the connota- 
tion of “between,” but throughout the period it has also meant “‘inter- 
mingled with’’"*—a term which might preserve or obliterate the power of 
the states. Commerce might have been used to “refer to the entire mon- 
eyed economy—to the processes by which men obtain money, whether by 
the production or manufacture of goods for sale, or by the exchange of 
goods produced by others.’’”* It may have been used to include “‘the mar- 
keting of the products after the processing has been completed” and not 
“manufacturing mining or agriculture as such.” Perhaps it was broad 
enough to include the movement of goods, as a part of traffic, even though 
the goods were not what would be termed commercial today. 

To some extent the understanding of the framers of the Constitution 
must have been to have a national government able to operate in “all 
cases where the States are incompetent” or “‘in which the harmony of the 
United States may be interrupted by the exercise of individual legisla- 
tion.” This was the Sixth Virginia Resolution, and it was adopted by the 
Convention. But the delegation of power to the federal government in the 
commerce clause, except for the word “among,” which may make all the 
difference, bears a close resemblance to the defeated New Jersey Plan 
which was said to give to the national government “additional powers in a 
few cases only.’ Indeed it has been urged that the commerce clause 
was “‘a negative and preventive provision” intended to bring about “‘free- 
dom of commercial intercourse” by removing barriers placed by the states 
but without any grant of power to Congress itself “to prohibit commerce 
in legitimate articles.”"’ The separate provision prohibiting the states 


ment in Supreme Court Adjudication—A Study of Modified and Overruled Decisions, 46 
Harv. L. Rev. 361, 593, 795 (1933)- 

29 Stern, That Commerce Which Concerns More States Than One, 47 Harv. L. Rev. 1335, 
1347 (1934). 

™° United States v. Darby, 312 U.S. 100 (1941), Brief for United States 51-52. 

a Stern, op. cit. supra note 119, at 1346. 

1 Thid., at 1338. 

133 Madison, Letter to Cabell, Feb. 13, 1829, 3 Farrand 478, quoted in Brief for Government 
Officers in Carter Coal case 177 (1925). 
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from levying “any imposts or duties on imports or exports” and the failure 
to deny to Congress the right to prohibit from commerce the products of 
slave labor have been urged, in the one case for and in the latter instance 
against, a broad interpretation of the commerce clause.“ To the necessary 
ambiguity of word and intention must be added the knowledge that some 
of the framers at least were aware that “there ought to be a capacity to 
provide for future contingencies.”"* Perhaps they expected the words to 
change their meanings as exigencies arose. Perhaps they realized that am- 
biguity was best.” 

A decisive interpretation was required to resolve the ambiguity. A 
broad and a compelling opinion was given by Chief Justice Marshall in 
Gibbons v. Ogden. The case concerned the right of New York to grant a 
monopoly of the right to use steam navigation within its territorial waters, 
and thus raised sharply the problem of whether commerce included navi- 
gation and, in the context of this case, conferred exclusive power on the 
federal government. In stating that it did, Marshall said: “The subject to 
be regulated is commerce. . . . The counsel for the appellee would limit it 
to traffic, to buying and selling, or the interchange of commodities, and 
do not admit that it comprehends navigation. This would restrict a gen- 
eral term, applicable to many objects, to one of its significations. Com- 
merce undoubtedly is traffic, but it is something more: it is intercourse. 
It describes the commercial intercourse between nations, and parts of na- 
tions, in all of its branches, and is regulated by prescribing rules for carry- 
ing on that intercourse.”*7 

With navigation included within the field of commercial intercourse, 
the problem was what was reserved for the states. The dividing line was 
given in these terms: “The genius and character of the whole government 
seems to be, that its action is to be applied to all the external concerns of 
the nation, but not to those which are completely within a particular 
State, which do not affect other States, and with which it is not necessary 
to interfere, for the purpose of executing some of the general powers of 


4 Cushman, The National Police Power Under the Commerce Clause of the Constitution, 
3 Minn. L. Rev. 452, 459 (1919); Stern, op. cit. supra note 119, at 1345. 

™ The Federalist No. 34, at 217 (Tudor ed., 1937). 

«6 “Neither the Philadelphia Convention nor the discussions preceding ratification of its 
labors generated currents of important thoughts concerning the process of adjusting 
sional and state authorities. The records disclose no constructive criticisms by the states of 
the commerce clause as proposed to them. . . The influential early commentators on the 
Constitution—the Federalist and Tucker’s Blackstone—shed most flickering and 
light on the reach of the commerce clause. . .. And so, when first confronted with the com- 
merce clause, the Supreme Court had to evolve doctrines without substantial guidance or re- 
striction by previous discussion and analysis.” Frankfurter, The Commerce Clause 12 (1937). 

87.9 Wheat. (U.S.) 1, 188 (1824). / 





AN INTRODUCTION TO LEGAL REASONING 547 


the government. The completely internal commerce of a State, then, may 
be considered as reserved for the State itself.’’ The states had the power to 
enact inspection and health laws, which came to be classified generally as 
police measures; the national government had the power to control that 
commercial intercourse which concerned more states than one. 

But even the broad interpretation by Marshall left much ambiguity. 
Apparently it might be possible for a state to.assert a police regulation 
over a matter which from a different point of view involved commerce 
among the states. And the Chief Justice did not feel compelled to answer 
what would be the result.if New York, for example, were to have granted 
a monopoly within its territorial waters, in the absence of any federal regu- 
lation whatsoever over the subject. Yet the direction in favor of national 
power was clear. But a constitution cannot be so controlled, even though 
the rule stated and the example were persuasive. Already satellite con- 
cepts were at work. The federal government could regulate if the item 
were included within commercial intercourse, the exchange of commodities 
or navigation among the states. The individual state had power to regu- 
late if the item could be classified as a matter for inspection or health or a 
police regulation. Reasoning by example would work within these cate- 
gories and would create new ones. 

These problems were important in the eighty-nine-year span between 
Gibbons v. Ogden and the consideration of the Mann Act. They were 1) 
what items and articles were to be considered as a part of the traffic of 
commercial intercourse; 2) what activities were likely to fall within that 
area which concerns more states than one and, therefore, within the orbit 
of the federal government; and 3) to what extent the power to regulate 
includes the power to exclude or prohibit. The facts of Gibbons v. Ogden 
gave only partial answers. To be sure, navigation was included within 
commerce. Universal understanding in America put it there, Marshall 
said. But there was no answer from the facts as to whether or not the fed- 
eral government might prohibit navigation. What of the items or articles 
which might be considered as a part of the traffic? Did they include per- 
sons? This would be important later on in connection with the Mann Act. 
It had been urged that one who carried passengers could not insist that 
the activity was within the commerce which Congress alone might 
regulate. But Marshall said “no clear distinction is perceived between 
the power to regulate vessels in transporting men for hire and property 
for hire.” The facts of the case, however, dealt with the regulation of ves- 
sels carrying persons as items of the traffic; persons as traffic were involved 
only in a limited sense. 
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Thirteen years later, when the Court in The Mayor v. Miln™ passed 
upon a regulation of New York requiring the masters of vessels arriving 
from foreign ports to give detailed reports on the passengers, a change in 
the meaning of the categories was already apparent. The act, the Court 
said, was not “a regulation of commerce but of police.” Beyond that, 
while goods were the subject of commerce, the persons were not.” “They 
are not the subject of commerce, and not being imported goods, cannot 
fall within a train of reasoning founded upon the construction of a power 
given to Congress to regulate commerce.”’ Perhaps more important, Jus- 
tice Barbour, who in this at least seemed to be speakifg for a majority of 
the Court,’ said, “We think it is as competent and as necessary for a 
state to provide precautionary measures against the moral pestilence of 
paupers, vagabonds and possibly convicts, as it is to guard against the 
physical pestilence, which may arise from unsound and infectious articles 
imported from a ship, the crew of which may be laboring under an infec- 
tious disease.’’ The category of moral pestilence is thus announced as a 
way of construing the Constitution along with commercial intercourse, 
navigation, and police regulations. 

But when New York and Massachusetts attempted to go further and 
to collect fees rather than reports for incoming passengers, the Court 
showed the majority had not meant that persons might not be articles of 
commerce. The acts were unconstitutional ;** the transportation of pas- 
sengers was classified as a branch of commerce. The acts could not be jus- 
tified solely as “internal police regulations.”’ But note the language of Mr. 
Justice Wayne: 

But I have said the States have the right to turn off paupers, vagabonds, and fugi- 
tives from justice, and the States where slaves are have a constitutional right to exclude 
all such as are, from a common ancestry and country, of the same class of men. And 
when Congress shall legislate, if it be disrespectful for one who is a member of the 
judiciary to suppose so absurd a thing of another department of the government,— 
to make paupers, vagabonds, suspected persons, and fugitives from justice subjects of 
admission into the United States, I do not doubt it will be found and declared, should 
it ever become a matter for judicial decision, that such persons are not within the regu- 
lating power which the United States have over commerce. Paupers, vagabonds, and 
fugitives never have been subject of rightful national intercourse, or of commercial 
regulation, except in the transportation of them to distant colonies to get rid of them, 
or for punishment as convicts. They have no rights of national intercourse; no one has 

8 tr Pet. (U.S.) 102 (1837). 


, Se ane ore NER Oe ene, Mein: 12 Wheat. (U.S.) 419 
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a right to transport them, without authority of law, from where they are to any other 
place, and their only rights where they may be are such as the law gives to all men who 
have not altogether forfeited its protection." 

Moral pestilence, in other words, was a most important category. It 
might be double-edged. It might permit the states to regulate or exclude 
items of traffic which otherwise could be controlled only by the federal 
government. Perhaps this was only an extension of the idea of a police 
regulation. It seemed so obvious to Justice Wayne that the safety of the 
local community meant paupers, vagabonds, and suspected persons could 
be kept out, that it was a matter of disrespect to the federal legislature to 
think it would ever try to let them in. But the other edge of the idea might 
be that the federal government, if indeed it could not let such supposed 
carriers of moral pestilence in, could also lend its aid in keeping them out. 
If the United States were to do this, who could complain? Surely not the 
persons regulated or the persons who sought to bring them in, for the per- 
sons so tainted “have no rights of national! intercourse; no one has a right 
to transport them, without authority of law. . . .” Moral pestilence then: 
might be a most important category indeed. It could operate to confer 
governmental authority both on the states and on the federal government. 
An item might appear to be excluded from the commerce power for one 
reason or another, and yet be restored to it if it were a matter of moral 
pestilence. ; 

The idea of moral pestilence, which soon would go by other names as 
well, would become increasingly important if the items covered by the 
commerce clause were to be thought of normally as articles valuable for 
barter and sale. Commercial intercourse might well seem to carry that 
connotation. Something of this reasoning in fact was behind the recurring 
idea, which was soon to vanish, that persons were not the subject of com- 
merce. In a sense persons were like insurance contracts, which the Court 
in 1868 proceeded to say “are not subjects of trade and barter offered in 
the market as something having an existence and value independent of the 
parties to them. They are not commodities to be shipped or forwarded 
from one state to another, and then put up for sale.’”** A court reluctant 
to confer federal power could narrow the category of articles of commerce. 
Trade marks might be the symbols by which men engage in trade and 
manufacture, but that did not mean they were clearly within the com- 
merce power. 

"9 Thid., at 425. 


33 Paul v. Virginia, 8 Wall. (U.S.) 168, 183 (1868); see also Henderson v. Mayor of New 
York, 92° U.S. 259, 275 (1875). 
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“Every species of property,” the Court pointed out," “which is the 
subject of commerce, or which is used or even essential in commerce is 
not brought by this clause within the control of Congress. The barrels and 
casks, the bottles and boxes in which alone certain articles of commerce 
are kept for safety and by which their contents are transferred from the 
seller to the buyer, do not thereby become the subjects of congressional 
legislation more than other property.’ The language reflected a shift away 
from the broad powers which might have been conferred by Gibbons ». 
Ogden. In the face of such a shift perhaps the category of moral pestilence 
might be used to restore the power to govern. Perhaps it could be joined 
with a concept carried by other cases, namely, that of “business affected 
with a public interest,” and some larger category eventually formed as a 
vehicle for interpreting both commerce and due process. The category 
then could have in it not only paupers, vagabonds, and fugitives, but grain 
and other necessities. 

The satellite concepts so far were principally commercial intercourse, 
the exchange of commodities and navigation or transportation on one side, 
and inspection, health, and police regulations on the other. The category of 
moral pestilence did not yet include many items. In a shift away from fed- 
eral authority, greater emphasis had been placed on the necessity that the 
commodities regulated be themselves the articles of value which were 
bought and sold. The case of Kidd v. Pearson™*s added another popular 
category calculated to interpret the commerce clause in such a way as to 
cut down the power of the federal government. Iowa had proceeded to 
regulate the manufacturing of intoxicating liquor, and it did so without 
regard to the intention of the manufacturer to export the liquor when 
made. The article regulated was one to which moral pestilence has some- 
times been thought attached. The rule could have been put merely in 
terms of a police regulation. But the language of the case went beyond. 
Justice Lamar put it this way: “No distinction is more popular to the 
common mind, or more clearly expressed in economic and political litera- 
ture than that between manufacture and commerce.” Undoubtedly Jus- 
tice Lamar had as much right to rely on a distinction popular to the com- 
mon mind as Chief Justice Marshall had to rely on the universal under- 
standing in America in Gibbons v. Ogden. 

The language of Kidd ». Pearson was used to popularize a new dividing 
category. Manufacture, as with the regulation of grain, was a “thing of 
domestic concern.” Commerce among the states was now to be referred to 
as “interstate,” including as examples navigation or transporation. Soon 

34 Trade Mark Cases, 100 U.S. 82, 95 (1879). , *38128 U.S. 1, 20 (1888). 
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it would be viewed conceptually as a “flow” across state lines. It had al- 
ready come to include thousands of persons crossing on a bridge connect- 
ing two states."** The phrase “interstate commerce” itself incorporated 
the distinction between manufacture and commerce."*’ Interstate com- 
merce involved articles “bought, sold or exchanged for the purpose of . . . 
transit.””"3* Interstate commerce did not include, for example, the activ- 
ities of businessmen in controlling the refining of sugar in the United 
States because “commerce succeeds to manufacture and is not a part of 
it.”"*° The interference with interstate commerce in such a case was at 
least not direct. Manufacture as against commerce could be a way of 
talking about indirect as against direct. Thus two new classifying words 
were added. 

When an attempt was made to apply the federal antitrust laws to the 
local Kansas City Live Stock Exchange, the Court responded: “But in 
all the cases which have come to this Court there is not one which has de- 
nied the distinction between a-regulation which directly affects and em- 
barrasses interstate trade or commerce, and one which is nothing more 
than a charge for a local facility provided for the transaction of such com- 
merce.””'4° Yet the rule of direct or indirect left room to argue that what 
might have been local and indirect was transferred by intention and de- 
sign into a plan to affect directly “the subsequent contract to sell and de- 
liver.’"* Intention and design which made for directness was the way the 
Court could explain that it saw the relationship. But the rule of indirect 
was strikingly different from that announced by Marshall, who had re- 
served for the states in Gibbons v. Ogden only “‘completely internal com- 
merce”’ and those actions which “do not affect other states and with which 
it is not necessary to interfere. . . .” 

The satellite concepts developed for the interpretation of the commerce 
clause were numerous. To some extent they duplicated each other, as for 
example the rule of manufacturing and the rule of indirect, which for a 
time seemed to mean the same thing. But all in all the categories were a 
way of comparing cases from different points of view. The problem of 
what federal regulation was to be permitted did involve the relationships 
in a nation between the person, the state, and property, and, in a para- 

«36 Covington and Cincinnati Bridge Co. v. Kentucky, 154 U.S. 204, 218 (1894). 

137 See Stern, op. cit. supra note 119, at 1348. 

3# United States v. Knight, 156 U.S. 1, 13 (1895). 

139 Ibid 4 

4° Hopkins v. United States, 171 U.S. 578, 597 (1898). 

1 Addyston Pipe & Steel v. United States, 175 U.S. 211, 243 (1899). 
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mount way for the commerce clause, the distribution of powers between 
the national and the local government. The categories reflected these con- 
cerns, but they did so by offering comparison of cases on the bases of what 
types of property were involved; where did the action take place; what 
was the act—for example, was it transportation?—and what was the mo- 
tive or intention of the actor. 

Among the array of concepts there was the category of moral pesti- 
lence. It might not always divide state from federal power. Perhaps it 
would confer power on both. Justice Harlan had faintly suggested the ap- 
proach in his dissent in the Kmight case.'* He spoke the language of effect 
on the buying and selling of articles which go into interstate commerce as 
opposed to manufacture. But he did more. This was no attempt, he said, 
“to strike at the manufacture simply of articles that are legitimate or 
recognized subjects of commerce.” The point was somewhat more explicit 
in Reid v. Colorado." The defendant had shipped cattle into Colorado 
without having them first inspected as required by the law of that state. 
The defense was that the shipment was a matter of interstate commerce 
and under the Constitution not to be regulated by the state. The answer 
was given by Justice Harlan not solely on the basis that Congress had not 
“covered the whole subject of transportation of live stock.”’ ‘The defend- 
ant,”’ Justice Harlan wrote, “is not given by that instrument the right to 
introduce into a State, against its will, live stock affected by a contagious, 
infectious or communicable disease [even though the particular live stock 
may not have been so affected], and whose presence in the State will or 
may be injurious to its domestic animals.” The position was in the tradi- 
tion of Justice Wayne’s dictum dealing with paupers, vagabonds, and fugi- 
tives. But it was now to become the basis for federal action. 

The Federal Lottery Act"* attempted to prohibit the carrying of any 
lottery ticket from one state to another. Perhaps its constitutionality un- © 
der the commerce clause could rest on the concept of transportation since 
the tickets were carried interstate. Nevertheless, the regulation was over 
commercial articles; and was not a lottery ticket like an insurance policy 
—contingent and not in itself an item of barter and sale? If a lottery ticket 
were not a commiercial article, and the point was made by Chief Justice 
Fuller in his dissent,“ how was it possible ‘‘to transform a non-commer- 
cial article into a commercial one simply because it is transported, as, for 
example, an invitation to dine or take a drive”? ‘The power to prohibit 
the transportation of diseased animals and infected goods over railroads” 

1@ 156 U.S. 1, at 34 (1895). 144 28 Stat. 963 (1895) 

*# 187 U.S. 137 (1902). * Lottery, Cases, 188 U.S. 321, 371 (1903). 
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was different, “for they would be in themselves injurious to the transac- 
tion of interstate commerce, and, moreover, are essentially commerical 
in their nature,” but “nobody,” according to the Chief Justice, “would 
pretend that persons could be kept off trains because they were going from 
one State to another to engage in the lottery business.”” The commerce . 
clause could not be enlarged to take care of lotteries. “In countries whose 
fundamental law is flexible, it may be that the homely maxim, ‘to ease the 
shoe where it pinches,’ may be applied, but under the Constitution of the 
United States it cannot be availed of to justify action by Congress or by 
the courts.” 

The case was difficult; it had to be argued three times. Not only did the 
statute regulate traffic, in an article arguably non-commercial, but the 
regulation was to prohibit.’ The majority opinion by Justice Harlan 
spoke of “the widespread pestilence of lotteries.” Lotteries once favored 
had “grown into disrepute” and “‘become offensive to the entire people of 
the Nation.” The tickets were subjects of traffic and therefore of com- 
merce. And if there were doubts as to the power to prohibit, “‘what clause 
can be cited which in any degree, countenances the suggestion that one 
may, of right, carry or cause to be carried from one State to another that 
which will harm the public morals?” The act was constitutional even 
though some might argue this would mean “‘Congress may arbitrarily ex- 
clude from commerce among the states any article, commodity or thing, 
of whatever kind or nature, or however useful or valuable, which it may 
choose. . . .”” There would be time enough “‘to consider the constitutional- 
ity of such legislation when we must do so. . . .” Lottery tickets could 
have been regarded as symbols of local activity similar to manufacturing 
and particularly suited for state regulation. But ‘“‘we should hesitate 
long,” wrote Justice Harlan, “before adjudging that an evil of such ap- 
palling character, carried on through interstate commerce cannot be met 
and crushed by the only power competent to that end.” The rule of evil of 
appalling character as a basis for national action was not as broad as that 
suggested in Gibbons v. Ogden; even so it was suggested that the rule would 
have to be narrowly confined to the regulation of things “‘useless or in- 
herently harmful.’’47 

These were the years immediately before the passage and constitutional 
test of the White Slave Traffic Act. No one concept could preempt the in- 
terpretation of the commerce clause. The language was that of direct or 

*# See Corwin, Congress’s Power To Prohibit Commerce—A Crucial Constitutional Issue, 
18 Corn. L. Q. 477 (1933); Cushman, op. cit. supra note 124. 

‘4’ Bruce, Interstate Commerce and Child-Labor, 3 Minn. L. Rev. 89 (1918). 
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indirect; commerce was transportation and becoming a “current”’; the 
nature of the article regulated was important. Any argument couched in 
one concept could be answered in another. Nor could one interpret the 
commerce clause by itself; the Fifth Amendment could be urged, and now 
the Tenth. How much persuasion the concepts exercised then is hard to 
tell. They were a result as well as a cause—indicating whether the Court 
saw or failed to see importance and relationship. But the concepts would 
have persuasive influence and the cases decided with them would be of 
great importance for reasoning by example. For this reason the Lottery 
cases were important. A pestilence seen there had suggested a rule concern- 
ing public morals.’** Other things could be compared to lotteries. 
Harlan, himself, was back on the rule of direct or indirect the following 
year in applying the Sherman Act to common-stock ownership through a 
holding company of two somewhat competitive railroads.’4® He was an- 
swered by White in a dissent raising the flag of the Tenth Amendment, al- 
though White the same year saw no such difficulty with the imposition of a 
federal tax which might “destroy the business of manufacturing oleomar- 
garine.” Perhaps the obvious difference was that oleomargarine tended to 
“deceive the public.”” The dissent was ambiguously concurred in by 
Holmes, who then on his own accord admitted that Congress might regu- 
late an instrument of commerce whose effect was only indirect, but this 
was to be reserved for “heroic measures.” Strangely enough for Holmes, 
the intent of Congress seemed to have a bearing on the interpretation of 
commerce, for if the intent was, through the anti-monopoly law, to “dis- 
integrate society so far as it could into individual atoms,” then “calling 
such a law a regulation of commerce was a mere pretense.” It would be 
“an attempt to reconstruct society,” and ‘Congress was not entrusted by 
the Constitution with the power to make it... .”” Nevertheless, it was 
Holmes who weakened the rule of direct by adding words to it. He applied 
the Sherman Act to a combination of packers.** Commerce among the 
states was “not a technical legal conception but a practical one, drawn 
from the course of business.” The movement of cattle affected was a “‘re- 
curring course” or a “current” and therefore commerce. The effect on 
commerce was direct; it was not “secondary, remote or merely probable.” 
The Court looked at social reforms reluctantly. It took pains to state 
that the Tenth Amendment prevented the national government “under 
148 ‘Tt must now also be regarded as firmly established that the power over commerce, 


while primarily intended to be exercised in behalf of economic interests, may be used for the 
protection of safety, order and morals.” Freund, Police Power 64 (1904). 
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the pressure of a supposed general welfare” from attempting to exercise 
powers not granted." It held unconstitutional the First Employers’ Lia- 
bility Act because it was applicable to shop employees. Even Holmes 
seemed to agree with this narrow interpretation of the commerce clause.'* 
The government, itself, in its amicus brief had argued, and thus on the 
constitutional point really conceded, that “the act would no more apply 
to a purely local line of the company than to any other business,—the 
mining of coal, for instance. . . .” Harlan, who had seen appalling evil in 
lotteries, and therefore the existence of national power, saw no such con- 
nection between “interstate commerce”’ and the right to “membership in 
a labor organization as to authorize Congress to make it a crime against 
the United States for an agent of an interstate carrier to discharge an em- 
ployee because of such membership.’*** The attempt of Congress to force 
the separation of coal mines from ownership by those railroads who trans- 
ported the coal had to be cut down." The railroad could comply by selling 
the coal they had mined; then ownership of the mine and later transporta- 
tion would be permitted. Otherwise, serious constitutional objections 
would be present, among them the argument that the regulation pro- 
hibited. There was some acquiescence by the Court in federal regulations. 
Minimum-hour legislation for railroad employees “connected with the 
movement of trains in interstate transportation’ and safety regulations 
applicable to railroad cars which moved not only in inter- but intra-state 
commerce as well were upheld, but this was because safety and movement 
seemed apparent.’ 

It was so much easier when it came to something like the Pure Food and 
Drugs Act. The act was severe. It prohibited the introduction into any 
state or territory, from any other state or territory, of any article of food 
or drugs which is adulterated. It was applied to cans of eggs, adulterated 
because they contained a quantity of boric acid.'s? The Court took the 
act in its stride. ““We are dealing,” said Justice McKenna, “‘it must be re- 
membered, with illicit articles—articles which the law seeks to keep out of 
commerce. . . . There is here no conflict of national and state jurisdictions 

st Kansas v. Colorado, 206 U.S. 46 (1907). 

's? The Employers’ Liability Cases, 207 U.S. 463 (1908). 

83 Adair v. United States, 208 U.S. 161 (1908). 


84 United States v. Delaware & Hudson Co., 213 U.S. 366 (1909). But see United States v. 
Del., Lack., & Western R. Co., 238 U.S. 516, 529 (1915). 


8 Baltimore & Ohio R. Co. v. ICC, 221 U.S. 612 (1911). 
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over property legally articles of trade. The question here is whether arti- 
cles which are outlaws of commerce may be seized wherever found, and it 
certainly will not be contended that they are outside of the jurisdiction 
of the national government when they are within the borders of a State.” 
The power to outlaw articles of commerce was a restatement of moral 
pestilence.** 

It was against this background that the Court considered the constitu- 
tionality of the Mann Act in Hoke and Economides v. United States. The 
Act sought to prohibit the transportation of any woman or girl in inter- 
state commerce for the purpose of prostitution or debauchery or for any 
other immoral purpose. The defendant argued that “the power to regu- 
late commerce does not confer upon Congress the power to regulate the 
morality or any other immorality . . . of citizens individually.” It was 
pointed out that immorality was a “phrase broad enough to reach drink- 
ing, gambling, exposure of person, fighting, lying, profanity—in fact any 
fraility which the flesh is heir to.” And even though “prostitutes, both 
male and female” are “‘generally and justly deemed immoral,” they “are 
citizens of their respective states, with all the privileges and immunities 
possessed by any other citizens and one of their privileges is to travel in- 
terstate, regardless of moral or immoral intent at the end of the trip.” 
Moreover, persons were not the subject of commerce, and it was up to 
the states, in accordance with their reserved powers, to deal with such 
local matters as morals and prostitution. 

No trace of difficulty is to be found in Justice McKenna. In the first 
place the language of the Constitution was clear. “‘Congress is given power 
‘to regulate commerce with foreign nations and among the several states.’ 
The power is direct: there is no word of limitation in it, and its broad and 
universal scope has been so often declared as to make repetition unneces- 
sary. And besides, it has had so much illustration by way of cases that it 
would seem as if there could be no instance of its exercise that does not 
find an admitted example in some one of them.” Unfortunately, “experi- 
ence, however, is the other way, and in almost every instance of the exer- 
cise of the power differences are asserted from previous exercises of it and 
made a ground of attack. The present case is an example.” 

The regulation was like that exercised in the Lottery cases, and over 
debased and adulterated articles. “Let an article be debased by adultera- 
tion, let it be misrepresented by false branding, and Congress may exer- 
cise its prohibitive power. It may be that Congress could not prohibit in 

"88 See McCray v. United States, 195 U.S. 27 (1904). 

89 227 U.S. 308 (1913). 
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all of its conditions its sale within a State. But Congress may prohibit its 
transportation between the States and by that means defeat the motive 
and evils of its manufacture.” Congress had power to prohibit “outlaws of 
commerce.” “But it is asserted that ‘it is the right and privilege of a person 
to move between States’ and that such being the right, another cannot be 
made guilty of the crime of inducing or assisting in the exercise of it and 
‘that the motive or intention of the passengers, either before beginning the 
journey, or during or after completing it, is not a matter of interstate 
commerce.’ The contentions confound things important to be distin- 
guished. It urges a right exercised in morality to sustain a right to be ex- 
ercised in immorality. . . . It is misleading to say that men and women 
have rights. Their rights cannot fortify or sanction their wrongs; and if 
they employ interstate transportation as a facility of their wrongs, it may 
be forbidden to them.” The analogy of these cases was not affected, it was 
said, because women are not articles of merchandise. “The substance of 
the congressional power is the same.” It was too bad Chief Justice Fuller 
was not around to see that “persons could be kept off trains because they 
were going from one State to another to engage’’ in something at least like 
the lottery business. 

It was one thing to justify an act which sought to prevent the use of 
women as unwilling articles of trade; it was perhaps quite different to 
justify under the commerce power a prohibition against interstate move- 
ment by seekers after illicit pleasure. It would be at least more outside a 
word intended to “refer to the entire moneyed economy.”’ The argument 
advanced by the government in the Hoke case, to be sure, was broad 
enough to cover both, placed as it was on grounds of public morals as dis- 
tinguished from the economic affairs of the people. The dissent by Justice 
Lamar in the Holte case," where the woman was cooperative, takes a 
somewhat different turn, however. He suggested, and Justice Day con- 
curred, that if she were “voluntarily traveling on her own account,” she 
would then “‘cease to be an object of transportation.” The argument was 
a throwback to the old view that persons were not the subject of traffic. 
One might recall the language of Justice Barbour and Justice Wayne and 
suggest that the more willing and the more immoral, the more subject to 
prohibition the traffic would be. At all events the arguments were again 
advanced in Caminetti;* the Court responded by stating that “the au- 
thority of Congress to keep the channels of interstate commerce free from 
immoral and injurious uses . . . is no longer open to question.” At least 


1 236 U.S. 140, at 146 (1915). 6 242 U.S. 470 (1918). 
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where a moral pestilence was involved, commerce was not a matter solely 
of economics. 

From the prohibition of white slavery, which, of course, did not mean 
white slavery, it was an easy step to the prohibition of foreign imports of 
prize-fight pictures.” It was a small step to the closing of interstate com- 
merce to false and fraudulently branded articles."* Yet here the article 
might be harmless in itself. How could Congress close the channels of 
commerce to innocent merchandise? The argument had been advanced 
in the Tobacco case‘ without even winning a retort from the Court. 
Possibly the answer there was along the lines suggested by Harlan in the 
Knight case. Even innocent articles might be considered infected with the 
odium of monopoly and restraint. And so here Justice Hughes now ex- 
plained : 

Referring to the nature of the statements which are within the purview of the 

amendment [the misbranding clause of the Food and Drugs Act], it is said that a dis- 
tinction should be taken between articles that are illicit, immoral or harmful and those 
which are legitimate. . .. But the question remains as to what may be regarded as 
“illicit” and we find no ground for saying that Congress may not condemn the inter- 
state transportation of swindling preparations, designed to cheat credulous sufferers 
and make such preparations, accompanied by false and fraudulent statements, illicit 
with respect to interstate commerce, as well as, for example, lottery tickets. . . . The 
false and fraudulent statement, which the amendment describes, accompanies the 
article in the package and thus gives to the article its character in interstate com- 
merce." 
Thus by the use of adjectives, subjects could be made bad. Was there no 
limit to the articles which could be thus condemned, and as to which, in 
fact, all other distinctions dropped away, as, for example, the distinction 
between manufacture and commerce? Hughes suggested an answer: 

Finally the statute is attacked upon the ground that it enters the domain of specu- 
lation.... We think that this objection proceeds upon a misconstruction of the 
provision. Congress deliberately excluded the field where there are honest differences 
of opinion between schools and practitioners. . . . It was, plainly, to leave no doubt up- 
on this point that the words “false and fraudulent” were used. . . . Congress recog- 
nized that there was a wide field in which assertions as to curative effect are in no 
sense honest expressions of opinion and constitute absolute falsehoods and in the 
nature of the case can be deemed to have been made only with fraudulent purpose. 


Perhaps this was the very center of the problem of interpretation. It 
questioned the role of the expert. It might deny authority where there was 
sa Weber v. Freed, 239 U.S. 325 (1915). 
343 Seven Cases v. United States, 239 U.S. 510 (1916). 
*64 United States v. American Tobacco Co., 221 U.S. 106 (1911). 
$ 239 U.S. 510, 516 (1916). 
6 Thid., at 517-18. 
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an honest difference of opinion and wait for the time when there was that 
universal understanding, to which Marshall referred, or the assumed 
unanimous reaction which Harlan described when lotteries were con- 
demned as “offensive to the entire nation.” 

In dealing with a case involving intoxicating liquor, White explicitly 
made the category of articles transported controlling. Since the act of 
Congress in this case was in aid of state regulation, the argument had been 
advanced that to permit “state prohibitions to attach to the movement of 
intoxicant lays the basis for subjecting interstate commerce in all articles 
to state control, and therefore destroys the Constitution.”’ The want of 
force in the argument, White said, “becomes patent by considering the 
principle which, after all dominates and controls the question here pre- 
sented ; that is, the subject regulated and the extreme power to which that 
subject may be subjected. In other words the exceptional nature of the 
subject here regulated is the basis upon which the exceptional power ex- 
erted must rest... .” ; 

In Wilson v. New," where White permitted federal regulation of hours 
and wages of railroad employees engaged in interstate commerce against 
the background of a threatened strike which would have caused “the en- 
tire interruption” of that commerce, he gave some examples. He spoke of 
the difference in the power of regulation “which may be exerted as to 
liquor and that which may be exerted as to flour, dry-goods and other 
commodities.” The difference was shown “‘by the settled doctrine sustain- 
ing the right by regulation absolutely to prohibit lottery tickets and by 
the obvious consideration that such rights to prohibit could not be ap- 
plied to pig iron, steel rails, or most of the vast body of commodities.” But 
perhaps the categories were not unchangeably fixed, for White took ac- 
count of the threatened strike, not as bearing on the type of regulation 
permitted but on the power itself. It was a view in some contrast to the 
dissenting opinion of Justice Pitney, who in words reminiscent of Chief 
Justice Fuller, explained, ‘The suggestion that it was passed to prevent a 
threatened strike, and in this sense to remove an obstruction from the 
path of commerce, while true in fact is immaterial in law.” 

The Child Labor Act in 1917 provided a severe test for the meaning of 
the category of illicit articles.“* The act was to operate under the com- 
merce clause, by keeping out of interstate commerce commodities made 
in establishments in which “children under the age of fourteen years have 


* 243 U.S. 332 (1917); see Powell, The Supreme Court and the Adamson Law, 65 U. of 
Pa. L. Rev. 607 (1917). 


8 Hammer v. Dagenhart, 247 U.S. 251 (1918). 
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been employed or permitted to work, or children between the age of four- 
teen years and sixteen years have been employed or permitted to work 
more than eight hours in any day, or more than six days in any week. 
...” Certainly the interpretation of the commerce clause was not then 
preempted by a category of illicit commodities. The clause had been ap- 
plied to regulate unfair competition or monopolies. It had come to be iden- 
tified more and more with transportation and as such it permitted the 
federal power to regulate the use of safety devices and rates in intrastate 
commerce where the effect was interstate. Yet the most promising justi- 
fication for the act was that child labor was child slavery and like white 
slavery, and that the products of child labor were like lottery tickets, 
intoxicating liquor, adulterated articles, and goods misrepresented. © 

The government made the argument.’ Child labor was “in and of it- 
self immoral in character.”’ Child labor was “child slavery.’”’* Its effects 
were to be found in dwarfed bodies and minds.’” Steam and electricity 
had made it so that a cause operating in one state is felt in another.*” It 
was unfair competition, and state legislation was impossible unless the 
states advanced together.’”? A change in public opinion regarding child 
labor had occurred “like that in relation to lottery tickets.’’*”* Whether 
the articles produced by child labor were good or bad would have to be 
judged by their effect.'’* Misbranded food might be wholesome. While the 
manufacture in which child labor was used might seem local, “nothing is 
more essentially a local matter than prostitution.’*” The regulation of 
Congress was to protect citizens in receiving states and to protect the 
health of persons in competing states.*”’ 

The complainant, who had filed a bill on behalf of himself and his two 
minor sons to enjoin the enforcement of the act, argued that it was some- 
times good for a young man to work. For example, his failure to work 
might result in starvation for his mother and sisters.'”* The power of Con- 
gress to restrict or prohibit could only be used where there was a “real 
evil and injury involved in and attendant upon the commerce itself.’’”*” 
The lottery, pure food and drug, and white slave cases involved this utili- 
zation of commerce itself. But “the product of a factory is not unsanitary 

* Brief for the United States 10, 42. *7° Thid., at 14. 2” Thid. 


*” Thid., at 16, 19. A witness before the House Committee on Labor was quoted as follows: 
‘*Session after session at our legislature we have been met by the cry from the manufacturers, 
‘State legislation is unfair. You ask us to compete with States of different standards. This inter- 
state competition will ruin our business. If we must advance, let us advance together.’ ” 

3 Tbid., at 19. 178 Thid., at 41. 117 Tbid., at 38, 40. 

174 Thid., at 10. 176 Thid., at 61. 178 Complainant’s Brief 11. 
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or adulterated or unwholesome because it has been touched during the 
process of manufacture, by a child’s hand.”"** “It is not once suggested 
that the man who consumes the product of child labor is guilty of an im- 
moral act, as, of course, he is not. Immorality being thus eliminated, and 
unwholesomeness having already been eliminated, it occurs to us this 
statement of a national interest is fanciful and far fetched.’’** The argu- 
ment stressed the consequence of permitting the regulation. “‘It is abhor- 
rent to many people that manufacturing processes should be carried on by 
underpaid hands.” If this type of regulation were permitted, then ‘‘Con- 
gress may prescribe a minimum wage scale and forbid the product of a 
factory in interstate commerce unless such minimum rates are paid.’ 
Indeed, many persons objected to the non-hiring of Negroes. Was Congress 
then to be permitted to ban the products of factories which refused to hire 
Negroes? 

In a five-to-four decision, the Court, speaking through Justice Day, 
held the act unconstitutional. The matter sought to be regulated, the pro- 
duction of articles, was a matter of local regulation, saved for the states 
by the Tenth Amendment. Commerce was intercourse and traffic. It in- 
cluded the transportation of persons and property, but it did not include 
such items as coal mining and manufacture. There was no authority to 
prohibit the movement of ordinary commodities. The lottery tickets, 
adulterated articles, and women to be used for immoral purposes were dif- 
ferent. As to them “‘the authority to prohibit’’ was “but the exertion of 
the power to regulate.” In each one of those cases “the use of interstate 
transportation was necessary for the accomplishment of harmful results. 
In other words, although the power over interstate transportation was to 
regulate, that could only be accomplished by prohibiting the use of the 
facilities of interstate commerce to affect the evil intended.” Here there 
apparently was no such use of commerce. The goods “shipped are of 
themselves harmless.”’ 

Justice Holmes did not agree. The lottery case showed that commerce 
might be prohibited. And this might be done even though the indirect ef- 
fect was to regulate a local matter, as with the Mann Act, the Pure Food 
and Drug Act, and the tax on oleomargarine. “The notion that prohibi- 
tion is any less prohibition when applied to things now thought evil I do 
not understand. But if there is any matter upon which civilized countries 
have agreed—far more unanimously than they have with regard to in- 
toxicants and some other matters over which this country is now emo- 
tionally aroused—it is the evil of premature and excessive child labor.” 

*8 Thid., at 21. + Thid., at 39. 182 Thid., at 40. 
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The simple and ambiguous commerce clause was thus interpreted by 
made-up concepts of equal stature: direct as against indirect; transporta- 
tion, a current, a flow as against local manufacture. North Dakota could 
not impose regulations on grain bought in the state but for shipment and 
sale in the Minneapolis market."** The “course of business . . . fixed and 
determined the interstate character of the transaction.” The federal gov- 
ernment could regulate the stockyards, despite the Hopkins case, because 
“the stockyards are but a throat through which the current flows, and the 
transactions which occur therein are only incident to this current from the 
West to the East and from one State to another.’’**‘ A strike of coal miners 
would not be a matter of interstate commerce, but it could be made so if 
intention and plan made it have a “direct, material and substantial effect 
to restrain” that commerce."*s There was, in addition, the category of illicit 
commodities, despite the setback of the Child Labor case. The category 
would apply when the Court was sufficiently impressed with some evil, oc- 
curring perhaps only after the transportation had ceased, to think of the 
evil in connection with the commodity. Within a year after the Child 
Labor case*® Justice Day had no difficulty upholding a statute prohibit- 
ing the order, purchase, or transportation of intoxicating liquor into a 
state where the manufacture or sale of the liquor was against the law. The 
federal act went somewhat beyond the state prohibition in some cases, but 
this made no difference, for the “control of Congress over interstate com- 
merce is not to be limited by state laws.” Liquor for some time had en- 
joyed membership in the class of suspected commodities. Reasoning by 
example might extend the membership. 

The National Motor Vehicle Theft Act gave the category new meaning.’ 
It made it a criminal offense to transport in interstate commerce a motor 
vehicle known to have been stolen. Surely an automobile, even though 
stolen, is unobjectionable. The point was urged by counsel for the defend- 
ant and with it this statement: “We think that when this Court upheld the 
constitutionality of the White Slave Law . . . and likewise the Pure Food 
and Drug Act . . . also the Anti-Lottery Act .. . it went to the very ex- 
treme limit which we may ever expect it to go.’”"** The brief made it clear 


83 Lemke v. Farmer’s Grain Co., 258 U.S. 50 (1922). 
*%4 Stafford v. Wallace, 258 U.S. 495 (1922). 
*%5 United Mine Workers v. Coronado, 259 U.S. 344 (1922). 


*% United States v. Hill, 248 U.S. 420 (1919); see Hamilton v. Kentucky Distilleries Co., 
251 U.S. 146 (1919). 


*#7 Brooks v. United States, 267 U.S. 432 (1925). 
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_ that counsel thought the Court had already gone too far. But it was “‘alto- 


gether too late to argue,” the government rejoined, “that while Congress 
may forbid under penalty the transportation in interstate commerce of 
an unobjectionable woman merely because of immoral purpose of the man 
in effecting her transportation, Congress is powerless to close the channels 
of such commerce to the transportation of vehicles known to have been 
stolen.””**® The Court, through Chief Justice Taft, agreed with the govern- 
ment. The rule was stated broadly: “‘Congress can certainly regulate inter- 
state commerce to the extent of forbidding and punishing the use of such 
commerce as an agency to promote immorality, dishonesty or the spread 
of any evil or harm to the people of other states from the state of origin. 
In doing this, it is merely exercising the police power for the benefit of the 
public within the field of interstate commerce.” 

The Chief Justice showed that the Child Labor case was different. “Arti- 
cles made by child labor and transported into other states were harmless, 
and could be properly transported, without injuring any person who either 
bought or used them.” The illicit article cases, on the other hand, were 
cases where “the use of interstate commerce had contributed to the ac- 
complishment of harmful results to people of other States, and . . . the 
congressional power over interstate transportation in such cases could 
only be effectively exercised by prohibiting it.” In fact, it appeared that 
the invention of the automobile itself was to blame: 

It is known of all men that the radical change in transportation of persons and goods 
effected by the introduction of the automobile, the speed with which it moves, and the 
ease with which evil minded persons can avoid capture, have greatly encouraged and 
increased crimes. One of the crimes which have been encouraged is the theft of the 
automobiles themselves and their immediate transportation to places remote from 
homes of the owner. Elaborately organized conspiracies for the theft of automobiles 
and the spiriting them away into some other state, and their sale or other disposition 
far away from the owner and his neighborhood have aroused Congress to devise some 
method for defeating the success of these widely spread schemes of larceny. The quick 
passage of the machines into another State.helps to conceal the trail of the thieves, 
get the stolen property into another jurisdiction and facilitates the finding of a safer 
place to which to dispose of the booty at a good price. This is a gross misuse of inter- 
state commerce. 

The colorful language was used by a Court which was not liberal in 
economic matters. Two years before it had held minimum-wage legisla- 
tion for women to be contrary to the due process clause.’®* Commenting 
on Justice Clarke’s resignation in a letter to him, President Wilson had 


+ Brief for United States 2. 
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written, “I have been counting on the influence of you and Justice Bran- 
deis to restrain the Court in some measure from the extreme reactionary 
course which it seemed inclined to follow.’*™ A depression was artiving. 
By 1933 “at least thirteen million persons were unemployed.’"** The 
Court permitted Minnesota to grant a mortgage moratorium.’ It per- 
mitted New York to impose a minimum retail price for milk over the un- 
appreciated objection of Justice McReynolds that it was not indicated 
“chow higher charges at stores to impoverished customers when the output 
is excessive and sale prices by producers are unrestrained can possibly in- 
crease receipts at the farm.’"** The two cases delighted the New Republic. 
It commented that “‘one of the happier by-products of the depression is 
the fresh air of realism beginning to blow through the chambers of the 
United States Supreme Court.’’*s 

But in 1935 the Court proceeded to invalidate particular federal con- 
trol over oil production.“ It permitted the federal government to abro- 
gate the gold clause in private contracts, but not without the dissent from 
Justice McReynolds: “The impending legal and moral chaos is appall- 
ing.”**? Then in May the act “establishing a compulsory retirement and 
pension system for all carriers subject to the Interstate Commerce Act” 
was held unconstitutional."** The Act went beyond the permissible regu- 
lation of commerce which would be, apparently, the promotion of effi- 
ciency or safety in the operation of railroads. Justice Roberts’ opinion 
boldly discussed matters of policy and psychology, as, for example, what 
the reaction of employees would be and whether they would be grateful 
to the railroads. Chief Justice Hughes dissented: “The fundamental con- 
sideration which supports this type of legislation is that industry should 
take care of its human wastage. . . . The expression of that conviction in 
law is regulation. When expressed in the government of interstate com- 
merce, with respect to their employees likewise engaged in interstate com- 
merce, it is a regulation of that commerce.”’ Then applying the test of 

%" Baker, Woodrow Wilson 117 (1937), quoted in Frankfurter and Fisher, Business of the 
Supreme Court at the October Term 1935-1936, 51 Harv. L. Rev. 577 (1938). 


92 Stern, The Commerce Clause and the National Economy, 59 Harv. L. Rev. 645, 653 
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97 Gold Clause Cases, 294 U.S. 240, 381 (1935). 
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direct or indirect, the Court held unconstitutional the attempt of the fed- 
eral government through the NRA to regulate the New York poultry 
market."”? To have permitted directness here would have encroached upon 
the states, or, as Justice Cardozo put it, “to find immediacy or directness 
here is to find it almost everywhere.” President Roosevelt characterized 
the decisions as horse-and-buggy day interpretations of the Constitution. 

In an atmosphere increasingly tense, Justice Roberts the next year put 
the Constitution beside the attempt of the federal government to reduce 
farm acreages by rental or benefit payments and found that the latter 
did not square with the former.** While deceptively under the tax power, 
the Act was one “regulating agricultural production,’’ and it invaded the 
rights reserved to the states by the Tenth Amendment. The reasoning 
by hypothetical examples was peculiar. The Act was compared to “an ap- 
propriation to an educational institution which by its terms is to become 
available only if the beneficiary enters into a contract to teach doctrines 
subversive of the Constitution.”?* , 

Meanwhile, Mr. Justice McReynolds permitted the federal government 
to make it a crime for a kidnaper to take his victim, in the particular case 
a policeman, into interstate commerce.”” 

Two cases presented a striking contrast in the interpretation of the 
commerce clause. The first was the Carter Coal case.*** The federal gov- 
ernment through the mechanism of a tax and credit system had sought 
“to fix the minimum price of coal at each and every coal mine in the Unit- 
ed States.’’ Employees were to be given the right to organize and to bar- 
gain collectively. The act set maximum hours of labor and minimum 
wages. It was held unconstitutional. 

The government in its brief described the act as one intended “‘to re- 
move burdens and obstructions from interstate commerce.”’ The causal 
relationship between wages and hours in this industry and interstate com- 
merce was direct. ‘In many fields, wages constitute over 60% of the total 
cost of production and the remaining costs consist of items which offer 
little leeway for reductions.’”** But in any event the federal government 
could set the terms under which commerce could be used;.it could itself 
control and restrain commerce. The brief continued: 

19 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 

°° United States v. Butler, 297 U.S. 1 (1936). 

* Thid., at 74. 
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Much of the legislation sustained by this Court as an exercise of the commerce 
power has, so far from increasing the volume of commerce or providing for its safety, 
actually destroyed it by prohibition without in any way tending to increase the vol- 
ume or promote the safety of commerce in other articles. . . . It does not say that the 
power may be used to insure the safety of individuals traveling in railroad trains, or 
to protect the interest of shippers in not having to pay excessive freight rates, or to 
preserve the morals of the community by making it unlawful to transport women across 
a state line for immoral purposes, or to safeguard the health of the community in 
penalizing the shipment in interstate commerce of the pure food or adulterated drugs. 

It could have been urged against the Pure Food and Drug Act that its objective 
was to promote health and that the Constitution nowhere confers upon the federal 
government any power to promote health; it could have been urged against the Mann 
White Slave Act that its objective was to promote morality and that the Constitution 
nowhere confers upon the federal government the power to promote morality; it 
could have been urged against the Motor Theft Act that its objective was to prevent 
theft and that the Constitution nowhere confers upon the federal government the 
power to prevent breaches of state law. In all of these cases, however, the Acts were 
sustained because irrespective of their objective, they were obviously regulations of 
commerce; and the fact that their objective was, in one way or another, to promote 
the general welfare did not invalidate them as regulations of commerce, but served 
rather to explain and justify the regulation.’ 

The brief reminded the Court that “We must never forget that it is a 
constitution we are expounding.” “The test laid down by Marshall is thus 
not a historical one at all, but rather one which calls for the construction 
of the Constitution in the light of current conditions. . . .”** 

The Court said it agreed with the government that “the validity of the 
exaction does not rest upon the taxing power but upon the power of Con- 
gress to regulate interstate commerce.” It was “‘no longer open to ques- 
tion that the general government, unlike the states . . . possesses no in- 
herent power in respect of the internal affairs of the states. . . . Every 
journey to a forbidden end begins with the first step.”’ Plainly the incidents 
leading up to and culminating in the mining of coal do not constitute “‘in- 
tercourse for the purpose of trade.” No distinction was more popular to 
the common mind, it said, quoting Kidd v. Pearson, “than that between 
manufacture and commerce.”’ It quoted the Kmight case: “Commerce suc- 
ceeds to manufacture and is not a part of it.” “Whether the effect of a 
given activity or condition is direct or indirect is not always easy to deter- 
mine,” but it was not a matter of degree. The relationship of employer and 
employee was a local one. 

**5 Thid., at 127 and 136. At 143, the brief states: “the government has not emphasized or 


insisted upon the authority of cases like the Lottery Cases, Hoke v. United States, and Brooks 


v. United States because they go beyond what in this case the government is required to sus- 
tain.” 


2% Tbid., at 186. 
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The second case was Kentucky Whip & Collar.?*’ It involved the con- 
stitutionality of the Ashurst-Sumners Act which made it unlawful “know- 
ingly to transport in interstate or foreign commerce goods made by con- 
vict labor into any State where the goods are intended to be received . . . 
in violation of its laws.’’ The Court held the Act to be constitutional. Its 
constitutionality was attacked on the ground that the regulation was a 
prohibition. “It is well settled . . . that no such power to regulate through 
prohibition can be exercised with reference to useful and harmless articles 
of commerce. . . . Congress has no power to look beyond the article it- 
self. It can consider only the inherently evil or harmful qualities of the 
article itself, or the evil or harmful uses for which it is designed.’’** It was 
difficult to see any harm in the horse collars and harness which the peti- 
tioner manufactured. 

But the Court in a unanimous decision responded by showing how Con- 
gress might connect the article with an anticipated evil. At a time when 
the Court was strained almost to the bfeaking point against New Deal 
legislation, and had refused to see any likelihood of anticipated evil in coal 
mined outside of imposed regulations, Chief Justice Hughes was able to 
write an opinion about convict-made goods which almost pushed the 
Child Labor case out of the books. 

“The anticipated evil,” wrote the Chief Justice, “may proceed from 
something inherent in the subject of transportation as in the case of dis- 
eased or noxious articles which are unfit for commerce... . Or the evil 
may lie in the purpose of the transportation, as in the case of lottery tick- 
ets, or the transportation of women for immoral purposes. . . . The pro- 
hibition may be designed to give effect to the policies of the Congress in 
relation to the instrumentalities of interstate commerce, as in the case of 
commodities owned by interstate carriers. ... And while the power to 
regulate interstate commerce resides in the Congress, which must deter- 
mine its own policy, the Congress may shape that policy in the light of the 
fact that transportation in interstate commerce, if permitted would aid in 
the frustration of valid state laws. . . .’’ Motor vehicles were themselves 
useful and proper subjects of commerce, but their transportation by one 
who knows they have been stolen is “a gross misuse of interstate com- 
merce.’’ Even intoxicating liquors, for that matter, were otherwise legiti- 
mate articles of commerce. The Child Labor case was different, for the 
“Court concluded that the Act of Congress . . . had as its aim the placing 
of local production under federal control.’”’ The category of illicit articles 

27 Kentucky Whip & Collar Co. v. 1.C. R. Co., 299 U.S. 334 (1937). 

8 Brief for Petitioner 18. 
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now converted to one of anticipated evil continued to ride along side of 
the equal category of local production. The Carter Coal case was in one; 
the Kentucky Whip was in the other. 

Kentucky Whip was decided on January 4, 1937. On February 5, Presi- 
dent Roosevelt proposed his “reform of the judiciary.” The bill would 
have added a new justice to the Supreme Court for each new justice over 
seventy years of age. The majority of the Court was under great pressure. 
Looking back, it appears that controversial issues had made the majority 
less amenable to a philosophy of increased government responsibility. 
Where the controversy was least, as with stolen automobiles or the prod- 
ucts of prison labor, increased powers had been granted, even though the 
absence of controversy did not mean that such measures had the approval 
of a whole people. These cases would have been persuasive without a dra- 
matic shift in the Court’s point of view. In the long run, it seems now that 
a shift was inevitable. A written constitution could justify delay; its am- 
biguous terms could hardly prevent change as people saw problems in a 
new light. Causal connections which justified the change might not ac- 
tually exist. The economic theories expounded by the Government in the 
Carter Coal case might be low grade, but they were believed. Education or 
the lack of it would change the meaning of words. When the shift came, it 
would not even have to be justified by a realignment of cases; reference to 
a“‘rediscovered”’ Constitution would suffice. The Court-packing plan made 
the shift more dramatic, but surely no more decisive than it would have 
been. As Professor Beard wrote in July 1936, “It is inconceivable that in 
1950 the President and the Senate will be able to obtain justices, even 
among case-book lawyers who will look at economy and the Constitution 
through the eyes of the middle class practitioners of about 1896.’"” 

March 29, 1937 was the day of the shift. On that day the Court upheld 
the Washington Minimum Wage legislation ;”"° it stated that it was “un- 
necessary to cite official statistics to establish what is common knowledge 
through the length and breadth of the land.” It upheld the Railway Labor 
Act and did so in its application to repair-shop employees. The decision 
was unanimous. Referring to the pronouncement in the Employers’ Lia- 
bility Cases that back-shop employees were beyond the reach of the com- 
merce power, Justice Stone wrote, “‘ Whatever else may be said of that pro- 
nouncement, it is obvious that the commerce power is as much dependent 
upon the type of regulation as its subject matter. It is enough for present 
purposes that experience has shown that the failure to settle by peaceful 

#9 87 New Republic 317 (July 22, 1936). : 
=° West Coast Hotel v. Parrish, 300 U.S. 379 (1937). 
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means, the grievances of railroad employees with respect to rates of pay, 
rules, or working conditions, is far more likely to hinder interstate com- 
merce than the failure to compensate workers who have suffered injury in 
the course of their employment.”** 

The National Lawyers Committee, “organized under the auspices of 
the Liberty League and composed of the 58 leading members of the Ameri- 
can Bar, had issued a comprehensive report contending that the Wagner 
Act was unconstitutional and represented ‘a complete departure from our 
constitutional and traditional theories of government.’ ”’** On April 12 
the Wagner Labor Relations Act was held constitutional.”* The National 
Labor Relations Board had found the Jones and Laughlin Steel Corpora- 
tion guilty of unfair labor practices by “discriminating against members of 
the union with regard to hire and tenure of employment,” and by dis- 
charging employees in order to interfere with union organization. The 
Chief Justice set forth the argument of the company. ‘““The industrial rela- 
tions and activities in the manufacturing department of respondent’s en- 
terprise are not subject to federal regulation. The argument rests upon the 
proposition that manufacturing in itself is not commerce.” The Govern- 
ment had responded by portraying a stream or flow of commerce through 
the manufacturing plant. But it was not necessary to decide the case by 
analogy to steam of commerce cases. In contradiction to the language of 
the Carter Coal case, “the question is necessarily one of degree.”’ It was de- 
cisive that “the stoppage of these operations by industrial strife would 
have a most serious effect upon interstate commerce .. . it is idle to say 
that the effect would be indirect or remote. It is obvious that it would be 
immediate and might be catastrophic.” 

In May the Alabama Compensation Act**.and the Federal Social Se- 
curity Act”* were upheld. “It is too late today,”’ wrote Justice Cardozo, 
“for the argument to be heard with tolerance that in a crisis so extreme 
the use of moneys of the nation to relieve the unemployed and their de- 
pendents is a use for a purpose narrower than the promotion of the gen- 
eral welfare.” Justice McReynolds in his dissent appeared to characterize 
the majority opinion as a “cloud of words” and an “ostentatious parade of 
irrelevant statistics.” Then the term ended. The membership of the Court 
began to change. Five new justices were added within three years. The 

"1 Virginia Ry. Co. v. System Fed. No. 40, 300 U.S. 515 (1937). 

*2 Steel, October Term, 1936, 12 Conn. Bar J. 51 (1938). 

3 NLRB v. Jones and Laughlin Steel Corp., 301 U.S. 1 (1937). 

*4 Carmichael v. Southern Coal Co., 301 U.S. 495 (1937). 

8 Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 
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Court had been reconstructed. Justice Frankfurter later proclaimed the 
fact of “an important shift in constitutional doctrine . . . after a recon- 
struction in the membership of the Court.’’ But he then said “such shifts 
of opinion should not derive from mere private judgment. They must be 
duly mindful of the necessary demands of continuity in civilized society. 
A reversal of a long current of decisions can be justified only if rooted in 
the Constitution itself as an historic document designed for a developing 
nation.’”’*** The old categories and the same judicial technique remained. 

The registration provisions of the Holding Company Act’ and the 
Filled Milk Act** were both upheld in 1938. Both of them were based on 
the power of the federal government to close the channels of interstate 
commerce. Companies which failed to register under the Holding Com- 
pany Act were denied the use of the mails and the instrumentalities of 
interstate commerce. The protesting holding company operated through 
its system in thirty-two states. Its subsidiaries transmitted energy across 
state lines. The lottery, commodity clause, kidnaper, and convict-made 
goods cases showed that “When Congress lays down a valid rule to govern 
those engaged in interstate commerce, Congress may deny to those who 
violate the rule the right to engage in such transactions.’ The decision 
was to have been expected even before the shift. 

The same thing could be said of the filled-milk case. The congressional 
act prohibited the shipment in interstate commerce of skimmed-milk com- 
pounds, with any fat or oil other than milk fat, so as to resemble milk or 
cream. It was clear now that Congress was “free to exclude from inter- 
state commerce articles whose use in the states for which they are destined 
it may reasonably conceive to be injurious to the public health, morals or 
welfare . . . or which contravenes the policy of the state of their destina- 
tion.” Affirmative evidence showed “that the use of filled milk as a sub- 
stitute for pure milk is generally injurious to health and facilitates fraud 
on the public.” The inquiries of Justice McReynolds into the rational 
basis for New Deal legislation had not been popular. It was not clear that 
this was a matter for the Court to decide. Yet Justice Holmes had inquired 
into the rational basis for the Sherman Act; Justice Hughes had dis- 
tinguished the false and fraudulent from the field of speculation. Justice 
Roberts had discussed the psychology of railroad employees. Now Justice 
Stone seemed to agree that such an expert inquiry was proper. “We may 
assume for present purposes that no pronouncement of a legislature can 

6 Graves v. New York, 306 U.S. 466, 487 (1939). 

7 Electric Bond and Share Co. v. SEC, 303 U.S. 419 (1938). 

*® United States v. Caroline Products Co., 304 U.S. 144 (1938). 
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forestall attack upon the constitutionality of the prohibition which it en- 
acts by applying opprobrious epithets to the prohibited act.’’ Apparent- 
ly there had to be a rational basis. It was a view from which only Justice 
Black dissented. 

Mulford v. Smith*® showed the shift. As a result of the Butler case, a 
new act had been passed which permitted the Secretary of Agriculture to 
fix marketing quotas for cotton, wheat, corn, tobacco, and rice. Justice 
Roberts found the Act to be constitutional and did so without any refer- 
ence to his opinion in the Butler case. The Pure Food and Drug Act, Mann 
Act, stolen automobile, and lottery cases permitted him to say that “Any 
rule . . . to prevent the flow of commerce from doing harm to the people 
of the nation, is within the competence of Congress.”’ Here also there was 
a “stream of commerce” and a “throat where tobacco enters the stream 
of commerce—the marketing warehouse.” It did not purport to control 
production. The words were the same, but the result was different. Only 
the dissent of Justice Butler showed what the relationship used to be. The 
Butler case had showed that the Tenth Amendment did not permit Con- 
gress to control farm production. Here “‘punishment for selling is the ex- 
act equivalent of punishment for raising the tobacco.” This was an abso- 
lute prohibition of commerce, and the cases dealing with illicit articles, 
adulteration, immoral purposes, stolen automobiles, and kidnapped per- 
sons gave ‘“‘no support to the view that Congress has power generally to 
prohibit or limit as it may choose, transportation in interstate commerce 
of corn, cotton, rice, tobacco or wheat.” The dissent reads like the argu- 
ment for Carter in the Carter Coal case. 

In United States v. Darby*® the shift resulted in the disavowal of the 
Child Labor cases. The Fair Labor Standards Act operated in part through 
the prohibition of shipments in interstate commerce of articles manufac- 
tured by employees whose wages were less than a minimum or weekly 
hours greater than a maximum. The opinion by the Chief Justice made it 
clear that it was the Child Labor cases which were wrong, and which not 
having been followed, could now be overruled. It was as though there had 
been no recent shift but a mistake in 1918. No doubt one could say that 
from the lottery cases to the control over the marketing of agricultural 
products, there had been a steadily increasing acceptance of government 
regulation by prohibition and in this line the Child Labor cases were an ex- 
ception. But the Court had swung back and forth many times from the 
broad view of Gibbons v. Ogden. At a much earlier date Justice Story had 
written, “The doctrines and opinions of the ‘Old Court’ are daily losing 

=9 307 U.S. 38 (1939). 22° 312 U.S. 100 (1941). 
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ground. ... The doctrines of the Constitution so vital to the country, 
which in former times received the support of the whole Court, no longer 
maintain their ascendancy.” 

The reversal of Hammer v. Dagenhart was appropriately accomplished 
by reference to the Constitution as a growing instrument, if cases show the 
growth. To this extent counsel for both sides should have been pleased. 
The government had made a full-dress attack on the meaning of the com- 
merce clause, showing, as it had apparently not realized in prior briefs, 
that at the time of the Convention: “Lexicographers, economists and au- 
thors used the term ‘commerce’ to refer not only to the narrow concepts of 
sale or exchange, but to include the entire moneyed economy, embracing 
production and manufacture as well as exchange.” But the government 
was also careful to point out that “the men who met in Philadelphia did 
not create an instrument fitted to cope only with the exigencies of their 
time: they realized that the Constitution must apply in a ‘remote futur- 
ity’ bringing contingencies . . . illimitable in their nature. . . .”*** Counsel 
for Darby stated somewhat frankly that “the Constitution defies logical 
analysis” and advocated the use of “judicial gloss.’’*3 Preeminent in the 
judicial gloss seen by the Court were the cases of illicit articles: intoxicat- 
ing liquor, white slavery, lottery cases, adulterated articles, stolen arti- 
cles, kidnaped persons, convict-made goods, and filled milk. These cases 


had done their work; perhaps they could now be forgotten, for, as the 
Chief Justice said, they pointed to a distinction between things harmful 
in themselves or having some deleterious property and other commodities 
—a distinction “which was novel when made and unsupported by any 
provision of the Constitution.” Indeed it was a distinction which had long 
been abandoned. Reasoning by example had expanded the category to 
include ordinary commodities. 


Vv 

The examples which have been used to illustrate the course of legal 
reasoning in the fields of case law, statutory, and constitutional interpre- 
tation are related. The category of things dangerous in themselves from 
the field of case law and the concept of commodities in themselves evil 
from the field of constitutional law are in a way the same. White slavery 
can be included within them. The history of the gradual growth of the in- 
herently dangerous or evil category is a history of expansion through 


t 2 Warren, Supreme Court in U.S. History 139, 140 (1932), quoted in Moore and Adelson, 
The Supreme Court: 1938 Term, 26 Va. L. Rev. 1 (1939). 


= United States v. Darby, Brief for United States 11. 
3 Brief for Appellee rr. 
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reasoning by example until previously innocuous items are included. The 
growth is a reflection of a period in which increasing governmental con- 
trol and responsibility for the individual were thought to be proper. No 
one economic or social theory was responsible, although as changes came 
about in the manner of living, the social theory moved ahead to explain 
and persuade. The social theory then became useful in explaining connec- 
tions. The point of view of the society changed.” It could not have been 
planned; it happened. hf 

The legal theories were not an exact reflection of social theories. The 
liability of a seller of a previously innocuous article was not enlarged be- 
cause some economic theory said this would be appropriate. Rather the 
growth of inventions made it hard to distinguish, when reasoning by ex- 
ample was used, between steam engines thought unusual and dangerous 
in an early day, and engines that moved and were now commonplace. A 
change in the method of selling and in social life made it hard to distin- 
guish between what had once been the small known group around a seller 
and the vast outside world. Since the difference could no longer be felt, it 
fell away. And similarly in the development of a constitution, increased 
transactions and communication made activities previously remote and 
local now a matter of national concern. When a wage earner in New York 
thought his pay was dependent upon the standard of living in Georgia, 
whether it was or not, a fundamental change had taken place.** And with 
the increased concern for what had been remote and local matters, prior 
distinctions between neighbors within and without the state began to fall 
away. 

The emphasis should be on the process. The contrast between logic and 
the actual legal method is a disservice to both. Legal reasoning has a logic 
of its own. Its structure fits it to give meaning to ambiguity and to test 
constantly whether the society has come to see new differences or simi- 

#4 Many were impressed with what they regarded as a new sense of responsibility; see, for 
example, Sidney Webb, Social Movements in Cambridge Modern History 765 (1910): “The 
Bolton Cotton spinner of 1842 had no need to keep his children in health, or his house healthy; 


his wife could with absolute impunity let the babies die, the whole household was free, in fact 
to live practically as it chose, even if it infected and demoralized the neighborhood.” 


3 United States v. Darby, Brief for United States 58-59: “As the markets of the manu- 
facturers expanded beyond state lines, the technical processes of production acquired a 
broader commercial significance. The apprentice to a New York cordwainer in 1800 would 
have only a disinterested curiosity in the wages paid the Baltimore apprentice. Today the 
worker in a Massachusetts shoe factory knows that his earnings reflect the wage scales in New 
York, Georgia, Maine and Missouri. If the result is that the field of congressional regulation 
under the commerce clause is enlarged, the cause is not a change in what the Constitution 
means, but a recognition of the vast expansion in the number and importance of those intra- 


state transactions which are now economically inseparable from interstate commerce—of the 
unification along national lines of our economic system.” 
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larities. Social theories and other changes in society will be relevant when 
the ambiguity has to be resolved for a particular case. Nor can it be said 
that the result of such a method is too uncertain to compel. The compul- 
sion of the law is clear; the explanation is that the area of doubt is con- 
stantly set forth. The probable area of expansion or contraction is fore- 
shadowed as the system works. This is the only kind of system which 
will work when people do not agree completely. The loyalty of the com- 
munity is directed toward the institution in which it participates. The 
words change to receive the content which the community gives to them. 
The effort to find complete agreement before the institution goes to work 
is meaningless. It is to forget the very purpose for which the institution of 
legal reasoning has been fashioned. This should be remembered as a world 
community suffers in the absence of law. 





MORRIS COHEN’S APPROACH TO 
LEGAL PHILOSOPHY 
Haroxp J. Lasxi* 
I 

N AN age of social confusion, it is not surprising that jurisprudence 
| also should walk haltingly upon its way. Anyone who sought to find 
any single and central clue to the explanations of the legal process 
that are showered upon us would be embarking upon a well-nigh impos- 
sible task. It is not merely that the legal philosophies are so various. What 
makes the search so much more complicated is the fact that many of them 
are simply new names for very old things. What adds perhaps even more 
to the complexity is that few of the judges whose decisions we scrutinize 
in our effort to find the principles upon which they decide have ever had 
a constant and continuous philosophy, into the framework of which they 
sought to fit the cases they had to decide. High-sounding names not sel- 
dom conceal the fact that what the jurist has persuaded himself to regard 
as a new philosophy, or a new method, is in truth no more than a new 
terminological apparatus for an already outmoded set of, concepts. If I 
may venture upon irreverence, I suspect that few people have done so 
much damage to legal philosophy as legal philosophers themselves. They 
have tortured it by trying to make it fit the fashion of the hour by analogy 
with physics, biology, psychology, engineering. They have twisted it by 
efforts at classification which have no other reality in the living material 
than the passion of the jurist to bring under the dominion of his art some- 
thing that is only so brought by the deliberate rape of nature. What has, I 
suspect, done most damage of all is the effort to think of law and the law- 
maker as something abstracted from life, and living a quasi-independent 
existence of its own; though, perhaps, it is almost rivalled in the harm it 
has wrought by the effort to bring the whole of the processes of law within 
the framework of some special metaphysics, whether it be that of Aquinas 

or Hobbes, of Kant or of Hegel. 

It is not, I think, the least contribution that Professor Morris Cohen 
made to the jurisprudence of our time that he sought to insist upon three 
major things. The first was the vital part that logic must play in any ra- 
tional account of its processes. Himself a rationalist in philosophic out- 

* The London School of Economics and Political Science. 
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look, no one fought more stoutly than he did for precise definition, for the 
effort to bring to that level of consciousness where reasoned analysis is 
possible the things that the lawmaker has done, or is seeking to do, with 
the power that is in his hands, and for the search behind what I may per- 
haps call the working rhetoric of the law to the purpose that rhetoric is 
seeking, not always knowingly or avowedly, to serve. I do not need to em- 
phasize here either the width of his scholarship or the quality of the imagi- 
native insight he brought to his juristic work. If he was not a system-mak- 
er, and if, as I think, his major contribution was to push out of the road a 
good deal of useless, and, not seldom, pretentious lumber that stood in the 
way of clear understanding, there is, after all, a great deal to be said for 
the man who makes a clearing in the jungle. In the long run, it is at least 
probable that the historian of legal philosophy, a half-century from now, 
will recognize that his negative contribution was of far more value than 
that of some of the more imposing attempts at juristic system-making 
which have seemed, as we watched them being constructed, like a great 
mountain in labor which, in the end, brought forth nothing more awe- 
inspiring than the traditional mouse. 

An admirable example of Professor Cohen’s clear and incisive surgery 
is his well-known paper on the process of judicial legislation.’ Its virtue 
lies in its common sense and its directness. What he has done is simply to 
make it clear that the American constitutional system gives an authority 
to its judges, above all to the United States Supreme Court, beyond that 
which most other constitutional systems have been willing to entrust to 
their judiciaries. But what he brings out with striking clarity is that what 
Americans in general, and American lawyers in particular, tend to regard 
as a special merit in law-making need not be so regarded, and that the 
quality of the result depends upon the quality of mind and character of 
the judges who make that result. It is not a new analysis, though it is, I 
think, singularly happy in the examples by which its theme is illustrated. 
But no one who reads it is likely to urge thereafter that the source from 
which law emerges in the political constitution of a society is likely to give 
it some a priori title to be regarded as either more just or more objective 
because it comes from a court than when it comes either from a legislative 
body or from some government department clothed with the legal com- 
petence to make the law. I venture to suggest that a great deal of the fan- 
tastic nonsense which has been talked and written in the last forty years of 
administrative law as “star chamber justice,” or the ‘‘new despotism,” or 
“bureaucratic tyranny” would have remained unwritten or unspoken if 

* Cohen, Law and the Social Order 112 (1933). / 


trump ocaectaetmae eG ee eee etelLULvADUS Oe 


> i es Ff OO Ss 8 FF @& 


—_ 





MORRIS COHEN’S APPROACH TO LEGAL PHILOSOPHY 577 


those responsible for it had looked at the problems of modern government 
with the clear understanding that Professor Cohen displayed in this paper. 
Certainly I know nothing which would lead me to assume that the House 
of Lords is more likely than the Minister of Health to give the owner of a 
house all reasonable protection in an effort to prove that some local au- 
thority is wrong which deems it unsanitary;? just as I have never been 
able to conceive why justice is more likely if the Supreme Court of the 
United States has the ultimate power to fix the rates for a commodity 
sold by a public utility than a body like the Interstate Commerce Com- 
mission or the Public Service Commission of the State of New York. 
Here, I think, Professor Cohen drove home with abounding skill the 
thing it appears so difficult to make lawyers understand—the fact that 
the procedure of the historic courts of law is not necessarily the socially 
best-fitted instrument to decide between different views of “‘reasonable- 
ness” in a rapidly changing society where, with but rare exceptions, it is 
the tendency of the judge to look backwards for his ratio decidendi, and 
even to make the canon of interpretation, when he has found it, the 
servant of a result he had deemed desirable even before he had begun to 
examine microscopically the details of the case. Certainly that seems to 
me largely true in most cases in which ‘‘public policy” is put forward as the 
ground for some decision. I refrain from citing American cases in illustra- 
tion of this view. But anyone who is tempted to defend the findings of the 
House of Lords in the Taff Vale* and Osborne cases,‘ in one field, or in 
Roberts v. Hopwood’ in another, would, I believe, come to their examina- 
tion with very different eyes if he set them in the clear perspective Pro- 
fessor Cohen so admirably drew. 

The second example I take is one in which I was myself converted by 
Professor Cohen’s power of logical analysis to see the error of my ways. 
The history of the long struggle to obtain recognition of the reality of 
corporate personality is well known. My generation was deeply influenced 
by learned jurists like Gierke? and Maitland® and Saleilles,’ as well as by 

? Arlidge v. Local Government Board, [1913] A.C. 120. 

5 Cf. Frankfurter, The Public and Its Government (1931). 

4 Taff Vale Ry. v. Amalgamated Society of Railway Servants, [901] A.C. 426. 

5 Osborne v. Amalgamated Society of Railway Servants, [1910] A.C. 87. 

® [1925] A.C. 578; cf. Laski, Studies in Law and Politics 202 (1932). 

1 Gierke, Das Deutsche Genossenschaftsrecht (1868-1913). 


* Maitland, translation of Gierke, Political Theories of the Middle Ages; see also 3 Mait- 
land, Collected Papers (1911). 


* Saleilles, De la personnalité juridique (1910). 
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political thinkers of the quality of J. N. Figgis,*° to believe that when a 
body of men combine to promote an end upon which they are agreed that 
has the quality of longevity about it, they create a real person different 
in the rights and duties it bears from the elements which have gone to its 
making. I can still remember vividly the enthusiasm with which, as a 
young instructor some thirty years ago, I set out to prove this view in the 
pages of the Harvard Law Review," the more enthusiastically because it 
seemed to me a powerful weapon in the hands of those who viewed, in 
any but a formal sense, the claim of the state to sovereignty as a danger- 
ous threat alike to peace and freedom. There linger in my mind vivid 
memories of long arguments with Professor Cohen in which he sought to 
convince me that I was, in fact, taking a side which was bound to have re- 
actionary results, in the ancient struggle between nominalism and realism, 
and that I should do better to follow the leadership of the great English 
medieval schoolman, William of Ockham, than to bathe in those waters of 
Lethe in which neo-Hegelian German jurists muddied the stream by their 
torrent of mysticism. For long, I was impressed, but unconvinced. But 
when I read Professor Cohen’s remarkable paper on Communal Ghosts,” I 
realised that I had lain under a dangerous spell woven, above all, by the 
exquisite charm of Maitland—since Gibbon the greatest of our historians 
—and that bottomless pit of Gierke’s learning which so easily overawes 
the young student who works his way, gasping, through its incredible 
pages for the first time. Looking back, I can see that Professor Cohen’s 
paper was, for me, at least, an intellectual emancipation of no mean im- 
portance. I should like to explain why this was so, since the experience I 
owed to him then may well be an experience of which other students stand 
in need in generations later than my own. 

The first lesson it taught me—perhaps the most important—was not 
to take learning as such as a probable index to wisdom; it may indeed 
prove an impediment to the attainment of creative understanding. I ven- 
ture the judgment that this has been particularly true in the case of Otto 
von Gierke’s massive work. As one looks back upon it, the unstated as- 
sumption upon which it was built was a relic of that German romantic 
nationalism, which, like the work of Adam Miiller and Fichte, was an at- 
tempt to revive the German spirit after the catastrophes of the Napoleonic 
wars. Gierke sought to create the foundations of a German jurisprudence 
which should be as free as possible from what he regarded as the taint of 

1° Figgis, Churches in the Modern State (1911). 

™ Laski, The Personality of Associations, 29 Harv. L. Rev. 404 (1916). 

™ Reprinted in Cohen, Reason and Nature (1931). j 
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foreign movements, which began to exercise their special impact after the 
Reception in the sixteenth century. By restoring the true German Ge- 
nossenschaftsrecht he was asserting the superiority of its principles over 
foreign importations which were a hindrance to the full expression of the 
genuine German spirit. 

That, as Professor Cohen saw, was the basic principle upon which all 
Gierke’s work rested. It not only explains the fantastic disproportion of 
the judgments made in his well-known book on Althusius;'* it also ex- 
plains the striking errors and omissions in the fourth volume of his 
Deutsche Genossenschaftsrecht, where the primacy of German influence on 
political thought is established by the curious elevation of the significance 
of wholly forgotten, and rarely important, German jurists of the seven- 
teenth and eighteenth centuries, and the neglect, or the omission, to dis- 
cuss the importance of far more important writers in England, France, 
and the American colonies. The affirmation that corporate personality 
was real, which led, in Gierke’s argument, to the exaltation of the state- 
personality above all others in typical Hegelian fashion, was, as Cohen 
saw, not only built upon a metaphor which was itself an illogical analogy, 
but was also a means to the diminution of man’s individuality by making 
him important only in the combat of the relations in which he was in- 
volved. At bottom, it was an attempt to revive the feudal view of the citi- 
zen’s place in society, by maintaining a theory of society composed essen- 
tially of corporate groups which could attain the necessary unity only by 
accepting the subordination of the area over which they had authority to 
the sovereign power of the state. 

It is easy to see the attraction of this view for Maitland, not only the 
supreme historian of medieval law, but also as a good Victorian radical, 
profoundly opposed to the way in which the stern judicial dogmatists, 
like Bramwell in England, or Field, J., in the United States, regarded the 
doctrine of ultra vires as a method by which laissez faire theory could set 
limits to the intervention of government in business affairs. Figgis, who 
was deeply influenced by Maitland, was passionately concerned to free 
the Church of England from dependence upon the state-power, a depend- 
ence emphasized, shortly after he began his work, by the decision of the 
House of Lords in the famous Free Church of Scotland’ case. For that de- 
cision revealed that even when a church had ceased, by deliberate choice, 
to be an established church supported by the state-power, the fact that its 


' Gierke, Johannes Althusius und die Entwicklung der naturrechtlichen Staatstheorien 
1880). 


“4 Free Church of Scotland v. Overtoun, [1904] A.C. 515; for a full account see Orr, The 
Free Church of Scotland Appeals (1904), 
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property was vested by deed in a body of trustees meant that, when ques- 
tions involving property arose, the secular courts possessed the right to 
determine whether religious changes in the habit of the church were ultra 
vires or no; if this were accepted, all churches, voluntary or established, 
were necessarily, in final analysis, the creatures of the state-power. And 
Figgis, as I know, was led to still more enthusiasm for the doctrine that 
corporate personality was real when, in Thompson v. Dibdin,™ a King’s 
Bench judge could insist that if, as the Church of England argued, the 
canon law was the law of God, nevertheless that law could be altered at 
will by Act of Parliament. I myself was mainly influenced by the series of 
English decisions, from the first Taff Vale case in 1901," to the final Os- 
borne judgment in 1gro,"? by the realization that British judges used either 
the canons of statutory interpretation, or, alternatively, the doctrine of 
public policy, to limit the activity of British trade unions to a sphere 
which their private social philosophies thought fitting and proper. 

When Professor Cohen insisted that the corporate person was a “‘com- 
munal ghost,” he cleared the ground, I think, for a clearer understanding 
of social organizations, as well as for a deeper insight into the functions of 
law. A group of human beings is not a person, in the sense that each mem- 
ber of the group is a person. It is only by metaphor that we say “‘it”’ acts, 
that “it” has this opinion or that, that “it” has a reputation which can be 
damaged, or that “it” concludes agreements or commits torts. For when- 
ever, in fact, we wish to deal with “it,” the corporate person, it is with one 
of its members with whom we deal. “Its” voice is communicated to us by 
his voice; “its” will is made known to us by a decision that he announces. 
The corporate “person,” in short, is not a person over and above its mem- 
bers. It is an idea which unites them in a relation and causes them, by 
their acceptance of the purpose implicit in the idea, to organize them- 
selves for action which makes for the fulfilment of the purpose. Apart from 
them, there is no action. The will that operates finds the unity it has in 
the organized unity of their wills. When we say that the National Associa- 
tion of Manufacturers “has said” this, or “has published” that, we mean 
that a man, or a committee of men, authorized by the terms of a constitu- 
tion to speak in the name of all who have united to support a certain body 
of principles, have, on their behalf, given expression, in some way, to their 
views. When we say that it is the view of the Roman Catholic Church 
that the Pope, speaking ex cathedra, is infallible, we mean that the mem- 

$ [r912] A.C. 533. 

** Taff Vale Ry. v. Amalgamated Society of Railway Servants, [1901] A.C. 426. 

7 Osborne v. Amalgamated Society of Railway Servants; [1910] A.C. 87. 
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bers of this church will accept the views of the Pope as binding upon them 
in those areas of belief or conduct in which the Vatican Council of 1470 
decided by decree that he was infallible. The activities of the American 
Bar Association are only “its” activities in the sense that its members 
have agreed to certain procedures whereby, within fairly well-defined lim- 
its, its officers and agents may act on their behalf. “It” is not itself a 
person; “it” is a purpose willed by the relations between human beings, 
who have organized themselves so to act that their purpose may be ful- 
filled. 

I do not think the importance of this approach can be exaggerated. It 
makes us see, what it is imperative that we should see, that behind all col- 
lective entities, however vast, however ancient, however precious they 
may be regarded by their members, are always individual men and wom- 
en, and that it is the will of each of these that lends to the collective “per- 
son” whatever strength “it” has. All of us are free in a community to give 
or to withhold our consent to action that is taken in our name by some or- 
ganization of which we are a part. That is true, it is worth while adding, of 
men and women in their capacity as citizens to whom some order comes 
which the government of the community is able to impose by its posses- 
sion of the state-power. The authority of any law-enforcing group is a 
function of its power; and its power depends upon the support upon which 
it can count in any given situation by which it is confronted. When Bis- 
marck waged the Kuliur-Kampf against the Roman Catholic Church in 
the seventies of last century, what he in fact fought was a body of men 
and women, professing the Roman Catholic faith, who preferred to suffer 
the penalties he was prepared to impose rather than give up the outlook 
which, as Roman Catholics, they found acceptable. In the end it was Bis- 
marck who had to give way, because those whom he sought to compel to 
acceptance of his orders paid the penalties he felt able to exact rather than 
give way. I agree with the view Professor Cohen so strongly held that 
only by a continuous emphasis that men and women alone are persons 
can we make responsibility real in the relations of community life. As soon 
as we personify the idea, whether it is a country or a church, a trade union 
or an employers’ association, we obscure individual responsibility by 
transferring emotional loyalties to a fictitious creation which then acts 
upon us psychologically as an obstruction, especially in times of crisis, 
to the critical exercise of a reasoned judgment. We then tend to abdicate 
before that duty to judge the validity of the rules we are called upon to 
obey which is, in fact, the very essence of good citizenship. For law is good 
not by reason of the source from which it emanates but by reason of the 
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consequences it seeks to secure, as seen in terms of the methods by which 
it attempts to secure those consequences. It presents itself to us as some- 
thing about which we have to make up our minds; and we create condi- 
tions in which, psychologically, we have yielded any mind we have if we 
assume that either consequence or method is sought or attained on be- 
half of a person who is separate from, still more, over and above, each one 
of our individual selves. The danger of the doctrine that corporate per- 
sonality is real is the danger that we give our consciences into the keeping 
of some national government, some church, or some other association and 
that their operation is then organized from without until we fail to realise 
that we have become nothing more than an automatic instrument in the 
hands of men into the validity of whose power it never occurs to us to 
enquire. 
II 

This, I believe, is one of the outstanding principles of Professor Cohen’s 
work in jurisprudence. It is the insistence that all power is exercised by 
some men over other men. Power has no right as such; it has to acquire 
right both by what it does and by the manner of its doing it; moreover, 
in any given society, it is by the assent of each of its members that it ac- 
quires it. It is this emphasis which gives its special significance to Profes- 
sor Cohen’s definition of the field with which law is concerned. “The 
subject matter of the law,” he wrote, “is the regulation of the conduct of 
individuals living in those more or less permanent relations we call soci- 
ety.”"* He meant, thereby, I think, two things. First, he sought to convey 
his view that the work of the law lies increasingly in the field of conscious 
control, and, second, that the objectives this control seeks to obtain must 
be increasingly capable of rational justification. That is why he would 
not admit that a court could justifiably derive its jurisdiction by some law 
beyond, or behind, the statute by which its authority is determined. “To 
be ruled by a judge,”’ he wrote, “is to the extent that he is not bound by 
law, tyranny or despotism. It may often be intelligent and benevolent, 
but it is tyranny just the same.’"® It is almost the identical view that 
Montesquieu had taken nearly two centuries before.” 

This led him into conflict with two schools of thought in jurisprudence 
which have had considerable influence in recent years. It made him suspi- 
cious of that doctrine of “free interpretation,” of which Ehrlich in Aus- 


*® Cohen, Law and the Social Order 173 (1933). 
*9 Cohen, Positivism and the Limits of Idealism in the Law, 27 Col. Li Rev. 237 (1927). 
*° Montesquieu, Esprit des lois, Book VI, Ch. VI. j 
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tria” and Gény in France,” have been, perhaps, the most notable recent 
representatives. For that is to say, in the end, that, subject only to statute 
or constitutional amendment, the law is to be what the courts think best 
for the country in which they have jurisdiction. This comes very close to 
Chief Justice Hughes’ famous phrase that the “constitution is what the 
judges say it is.” Professor Cohen thought this dangerous doctrine. It cre- 
ated the presumption, in the first place, that any existing social situation 
is legal, presumptively at least, by the fact of its existence, and that, in 
general, the burden of proof to the contrary lies upon those who ask the 
courts to differentiate between them. He was too well aware that judges, 
generally, have been on the side of the past, and are as willing as most 
other human beings to give to custom, especially to long-standing custom, 
the force of law. “(Human inertia and imitativeness,” he wrote, “give cus- 
tom itself a regulative and normative force, compelling uniformity where 
the individual might otherwise diverge from the common way.’’ I do not 
mean to imply that he had a special reverence for the principle of stare 
decisis. In one of the last letters I had from him, in 1940, he drew my at- 
tention to what he called “the admirable remarks [of Justice Frankfurter] 
in Bryant v. Helvering**—a gentler re-phrasing of Holmes’ great dictum 
that ‘it is revolting to have no better reason for a rule of law than that it 
was laid down in the time of Henry IV. It is still more revolting if the 
grounds upon which it was laid down have vanished long since, and the 
rule simply persists from blind imitation of the past.’ ”*S But he felt in- 
tensely the danger to any society where there is deliberate self-enlarge- 
ment of judicial discretion. He accepted the inevitability of judicial legis- 
lation; but he was strongly hostile to any effort on the part of the courts 
to use their powers to regulate men’s behavior according to their own no- 
tions of what was best for the community. He thought there was no swifter 
way of bringing the judiciary into disrespect, and thereby destroying that 
respect for the idea of law which is one of the main safeguards of social 
order. 

He disliked, therefore, the theory that the judge is to act as though, for 
all practical purposes, he were a third chamber of the legislature, and, 
wherever necessary, the guardian of a higher law than anything it was in 
the power of the elected members of a legislature to make. But even more, 

* Ehrlich, Fundamental Principles of the Sociology of Law (1936). 

* 2 Gény, Méthode d’interprétation et sources en droit privé positif 180 (1919). 

*3 Cohen, Law and the Social Order 206 (1933). 

*%4 309 U.S. 106 (1939). 

*s Holmes, Collected Papers 187 (1920). 
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I think, he disliked the approach to law of which men like Jerome Frank 
and Thurman Arnold are perhaps the most effective representatives. He 
regarded their work not only as an index to the general intellectual con- 
fusion of our time, but even beyond that, likely to diminish the effort of 
law to attain general truths by the process of rational discussion. Logical 
consistency had as much place, for him, in the making of judicial decisions 
as attempts to psychoanalyze the judge’s personality, or, rather in the 
manner of Mr. Peeker in Pickwick Papers, to suspect that if one knew 
what he ate for breakfast on the morning of the trial, one might fruitfully 
speculate upon the probable character of his recommendations to the jury. 
He had a genuine, and, I believe, a wholesome, fear of the growth of anti- 
intellectualist philosophies of law, which regarded law merely, in the 
fashion of Georges Sorel, as successful myths intended by the successful to 
persuade or coerce the defeated into acceptance of their defeat. He was 
insistent, as his well-known paper on the revival of natural law makes 
evident, that a law which is consciously separated from justice will sooner 
or later cease to command respect. For him there existed fundamental 
ethical principles, of which the need for freedom of discussion was perhaps 
the most important, that law must always seek to. protect lest, by their 
erosion, it assists in encompassing its own destruction. He agreed that the 
application of these fundamental ethical principles to concrete situations 
must be elastic; they were to be treated as hypotheses which were always 
subject to some modification in the light of the facts they encountered 
and not as theological dogmas. What he regarded as dangerous was the 
attempt to make the foundations of law no more than pragmatic evalua- 
tion by those in a position to operate its machinery of what would suit 
them best. The answer, he once remarked to me, to the lawyers who think 
that legal rules are like the bottles of colored water that the doctor gives 
to the ignorant but importunate patient, is that if the patient be really 
ill, the medicine will not cure him, and he will cease to believe in the 
doctor. 

I venture to suggest that there is an important sense in which Professor 
Cohen was right in this view, and that most anti-intellectualist theories of 
law, even when they are as brilliantly stated as those of Judge Thurman 
Arnold, have an atmosphere about them which, when closely examined, 
shows that they foreshadow the coming breakdown of a traditional sys- 
tem of values in the society where they obtain a hold. The argument that, 
as Thurman Arnold put it, “principles have been, obstacles and not aids” 
plays, as Morris Cohen saw, right into the hands of the reactionaries. For 

* Reprinted in Cohen, Law and the Social Order (1933), 
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its first effect is to create the suspicion that all truth is, in fact, subjective 
—a view which can easily be shown to result in the unhappy doctrine that 
we must always expect might to be right. For this hostility to principle 
leaves us with no real choice except anarchism, on the one side, and effi- 
ciency, on the other. It is obvious that the necessity for security as the 
basis of an ordered, and indeed a rational, life will always result in the 
men who can maintain order becoming the masters of any society in 
which the only alternative is the refusal to accept any guiding rules, just 
because they are rules which attempt to guide. And it is worthwhile here 
to repeat his continuous insistence that laws in the social sciences only 
differ from laws in the natural sciences in that they are immensely more 
difficult to discover and far more likely to be limited by personal bias of 
which the maker is himself wholly unaware. The realists have written 
about the contrast between law-making and natural laws in physics or 
chemistry as though the physicist or the chemist were free from personal 
bias. That is, of course, a wholly mistaken view of the history of science; 
and, once it is accepted, it leads to exactly that distrust of reason which is 
one of the graver manifestations of the confusion of our times, a confusion, 
I venture to add, which is nowhere more fully exhibited than in the de- 
velopments of jurisprudence in the last thirty or forty years. 

I add that, just because every observer has his personal bias, of which 
he may be unconscious, I think that Professor Cohen had his own, and 
that this made him do less than justice to that economic interpretation of 
jurisprudence which is one of the major contributions of Marxism to the 
understanding of law. He accepted, he wrote, the main findings about the 
American constitution which were set out in the famous book of Professor 
Charles Beard. But he then goes on to say that the economic interpreta- 
tion is “too simple in not assigning sufficient importance to intellectual 
and sentimental factors, and it does not go far enough on the economic 
side, in its inadequate appreciation of the role of the farmer as the small 
property-owner in the development of the American ideology.”*’ To this 
he adds that “those who talk of the capitalist class as the absolute rulers 
of this country are the victims of a mythology,” and that “the rural men- 
tality of a sparsely populated country gerrymandered by a farming ma- 
jority even in industrial states, was able to dominate the American judici- 
ary until the end of the nineteenth century.’ 

Anyone who examines Professor Cohen’s assessment of communism” 
will, I suggest, feel confident that he seriously underestimated the impor- 

7 Cohen, The Faith of a Liberal 186 (1946). 

8 Thid. * Tbid., at 119. 
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tance of a Marxian analysis of law. It is not, indeed, unfair to suggest that 
his rejection of it was largely the outcome of a failure to understand it in 
its essentials. There lurked behind the whole of his approach too deep a 
distrust of violence, too sensitive a consciousness of the price men pay for 
revolution, for him to approach any Marxian jurisprudence objectively. 
No one can examine trials like those of the Chicago “anarchists,” of 
Mooney and Billings, of Sacco and Vanzetti, without having to admit that 
they show on the part of judges and juries a class-attitude entirely in ac- 
cord with the Marxist canon. So, too, does the major part of the decisions 
in American courts relating to freedom of speech. So, once more, does the 
major part of the law relating to trade-union practices. Most of the objec- 
tions Professor Cohen raises are, in fact, not arguments against a Marxian 
theory of law at all, but an argument against its ignorant application. The 
fundamental fact is that the state-power in the United States, and the 
judiciary as an instrument of that state-power, does not differ, except in 
the degree of its habits, from the character of the state-power in any other 
society. There, as elsewhere, it is the supreme coercive instrument which 
is used to protect the relations of production from invasion by those who 
seek to change them. When Professor Cohen argues that the economic in- 
terpretation fails to “assign sufficient importance to intellectual and senti- 
mental factors,” he has made an inadmissible separation between the eco- 
nomic factors and the intellectual outcome of the different relations to 
which, granted some given mode of production, they give rise. When he 
speaks of the role of the small property-owner and the farmer in the de- 
velopment of American ideology, he forgets the really vital fact that, since 
the Civil War, they have had constantly to give ground before the mas- 
sive power of concentrated wealth, and that, in general, they have influ- 
enced the margins rather than the centre, both of the judicial and the legis- 
lative mind. Populist movements in the United States have been impres- 
sive, but they have never been really successful for more than a very brief 
period, and over a relatively small area. The major influence of the small 
property-owner upon the legislatures and the courts has been a more gen- 
erous law of bankruptcy, and a more generous interpretation of its ap- 
plication, than is common in the legal systems of Europe. But it is a seri- 
ous anachronism to suggest that anything has really hindered, generally 
since 1865 and particularly since 1900, the authority of concentrated big- 
ness in economic life to determine the categories of law. On this matter, 
the failure of the Sherman Act and the skill with which corporation 
lawyers have persuaded the courts to give to administrative law what 
may not unfairly be. termed a second-class status are alone sufficient 
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proof. That Professor Cohen failed to weigh these things is curious in a 
philosopher of his remarkable penetration. 

But I suspect that his hostility to a Marxist view of law was born, 
above all, of an unwillingness to admit that any social problem was ulti- 
mately insoluble in terms of reason. Here Cohen’s passion for logic com- 
bined with his childhood memories of Czarist Russia to make almost un- 
bearable to him the idea that there are social antitheses too profound to be 
bridged by discussion. His own power to see round a question, his conviction 
that men of good will could always reach a fair-minded compromise, his 
anxiety to do justice to the point of view of those with whom he dis- 
agreed ; all these were among the most characteristic of his traits. It made 
him, I think, at once overestimate the degree to which they exist in other 
people, as it made him underestimate the degree to which modes of pro- 
duction shape the climate of ideas by which men are moved independently 
of their own conscious will. It is no more a disproof of the general Marxist 
philosophy that Marx and Engels were not proletarian by origin than it is 
proof of its validity that its strength has mainly come from the support 
of working-class organizations the members of which were taught far 
more by events in which they were involved than by conscious devotion 
to a highly technical body of doctrine. Morris Cohen lived in one of those 
difficult epochs in which, as in the Wars of Religion in the sixteenth and 
seventeenth centuries, interests clothed themselves in the symbolism of 
creeds that they might acquire greater strength by appealing to the sub- 
conscious emotions of men. He made it his major function, in the field of 
legal philosophy, to arrest the drift to irrationalism by making the sym- 
bols clear by the rigorous process of logical scrutiny. He rendered, I sub- 
mit, high service by giving to a realist jurisprudence the weapons it re- 
quires in the unending battle with idealist interpretation. The method he 
used was more important than the results he attained. But the method 
he used has the immense importance of enabling us to consolidate the 
positions gained by its application. The life of the law may have been 
shaped by experience rather than by logic. But it was a contribution of 
great value to see, as Morris Cohen saw, that only the logical analysis of 
experience can make men able consciously to shape their own destiny. 
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[icon are signs of an unusual ferment in American legal educa- 
tion. Law faculties all over the country are busily engaged in re- 
examining, overhauling, and revamping their pre-war curricula; 
special committees have been created by the Association of American Law 
Schools for the express purpose of revaluing the objectives of legal educa- 
tion; and even the American Bar Association has just launched a compre- 
hensive study of the legal profession to determine, among other things, 
just “what we are educating [law] students for, and whether the type of 
education we offer prepares our students for the tasks they must perform 
in the profession.”* Countless articles have appeared in law journals under 
such captions as ‘On What Is Wrong with So-called Legal Education.” 
Teaching materials with “the new look” have made their appearance in 
classrooms; and experimentation with four-year law schools (instead of 
the conventional three) has been under way. All of this is suggestive of 
unrest and dissatisfaction with the old order of things in legal education. 
It is a period of great soul-searching and stock-taking—a period of transi- 
tion, of doubt, of conflict and debate. “Whatever else it is a sign of,” ob- 
served one of our law-teaching luminaries, “it indicates that there is 
something wrong with us. If we were completely healthy, we should not be 
anxiously seeking the aid of a physician.” It is an especially difficult pe- 
riod for the younger generation of law teachers; they know there is some- 
thing wrong with the old, but the directional lines of the new have not 
yet been clearly drawn. 

What seems to have taken place is a general revolt against the arid con- 
ceptualism of an earlier jurisprudence, which stressed the logical con- 
sistency of self-contained rules of law without considering either their 
social origins or social consequences. It took the skepticism of at least the 
last two generations of law teachers to demonstrate that judges were hu- 
man—the products of social and psychological conditioning, that their 

* Professor of Law, University of Nebraska. 


* Legal Profession Survey Project: Report by Dean Albert J. Harno, Association of Ameri- 
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decisions, especially in the field of public law, were top-level policy mat- 
ters, and not mechanical deductions from logico-legal syllogisms. These 
teachers (typical is T. R. Powell of Harvard) were “debunkers” and “‘ex- 
posers.” They dealt almost exclusively with judicial case materials, were 
skilled in the dialectic process, and took great delight in exposing the logi- 
cal fallacies and inconsistencies of judge-made law. As healthy as this 
skepticism was, it was, at best, negative in approach. It specialized in 
tearing down, not building up; it created a distrust of the rational, a suspi- 
cion of generalization and principle. But it did provide the seeds for the 
rise of the newer generation of “realists.”” Once the mask of conceptualism 
was off, fruitful (and fanciful) inquiries were made into the psychological 
and social motivations behind judicial behavior. Even the excesses of the 
“gastronomic” theory of jurisprudence or the questionable adaptations 
of psychiatric lore (Jerome Frank: Law and the Modern Mind) failed to 
dampen the ardor of the younger generation of law teachers in their search 
for the “realities” behind the law. But once the “‘realities’”’ were laid bare, 
they were utilized for two major classroom purposes: 1) they furnished 
grist for the exposé (which was also the forte of the “skeptic’’); and 2) 
they encouraged the development of skills with which to manipulate (not 
in the evil sense) the dispensers of legal authority—particularly the court. 
In this latter development, perhaps more is owed to Karl Llewellyn of 
Columbia than to anyone else in the modern legal teaching profession. 
He convinced many law teachers that their job is to transmit to their stu- 
dents less substantive knowledge of legal “principles” than the necessary 
skills to get things done—of sharpening the skills of advocacy, of brief- 
writing, of argumentation before the jury, etc. And many present-day law- 
school courses have accordingly been patterned along these directional 
lines. gs 

But despite these advances, there is still evidence of a marked restive- 
ness in the law-teaching world. There is a growing feeling that the lawyer’s 
skills have not and should not be confined to the courtroom, that what the 
lawyer does in his work-a-day life and what the lawyer is trained for are at 
great variance. The lawyer’s professional life consists of a series of activ- 
ities in many diverse arenas. Not only does he do battle in the judicial 
arena—he appears before legislative bodies to testify on behalf of or 
against pending legislative proposals, he advises clients who are haled be- 
fore legislative investigating committees, he must know his way around 
the complicated maze of administrative tribunals, he is called upon to 
mediate or conciliate labor disputes, he is apt to be consulted on matters 
involving the United Nations, he is called on to lobby on behalf of certain 
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measures, or asked to draft proposals in the interest of “public-spirited” 
groups. In brief, he is “trouble-shooting” in all directions—in and out of 
the courtroom. And the law-school world, which is just beginning to real- 
ize what the lawyer actually does, has found itself unprepared to equip the 
student with the necessary skills. It is difficult to recruit teachers them- 
selves equipped with the skills to be imparted; it is even more difficult to 
build the necessary teaching materials for classroom use. Witness, for ex- 
ample, the enormity of the task, recently undertaken by a group of law 
teachers, of preparing materials to equip the would-be lawyer for the task 
of minimizing labor-management conflicts.‘ Although teachers have 
caught up with reality, there is a prevailing sense of frustration in not 
being able properly to cope with it. 

But as critical as is this problem of discovering and developing the 
technical skills for the modern lawyer, even more critical is the growing 
concern over what may be done to direct the ends for which these skills 
are to be used. Out of the welter of discussions concerning the lawyer’s 
skills has emerged the realization that in operating in these varied arenas 
of activity, whether before or within a court, legislative body, adminis- 
trative tribunal, or private group or organization, he has assumed a major 
role in the molding of policy judgments, the impact of which may affect 
large segments of the nation’s life. And there is a corresponding support 
for the proposition that a part of the education of the law student should 
be devoted to a conscious attempt to shed light on and give direc- 
tion to this policy role. Law schools have heretofore shied away from this 
problem—being content with developing only skills and techniques, and 
leaving the question of policy and values to the liberal arts schools or to 
the cold, bitter world of experience. “Policy” considerations, of course, 
have always entered into class discussions through the back door. The in- 
dividual professor’s ethical and political bent soon comes to the surface 
in the very selection and analysis of classroom materials, in the direction 
of his questions. But they are not organized consciously into an affirma- 
tive teaching program. Now, however, there are currents which seem to 
be moving in the other direction. In a recent report of the Committee on 
Aims and Objectives of Legal Education, organized by the Association of 
American Law Schools, it was asserted that “. . . . an essential aspect of 
[legal education] is the encouragement and development in law students of 
certain social attitudes and a sense of ethical values, particularly those 

4 See Transcript of Proceedings of the Conference on Training of Law Students in Labor 


Relations, Conducted by the Round Table Council on Labor Law, Association of American 
Law Schools, June 1947. 
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values which constitute the basis of our democratic institutions.’’* The 
ambitious project of study launched by the American Bar Association is 
concerned with ‘‘what contributions do law and lawyers make to the basic 
principles of a democratic society?’””* One of the leaders in American legal 
education predicts (and hopes) that law schools “will insist that students 
shall have grappled with some of the fundamental problems of the rela- 
tions of the individual and the state before entering upon the technical 
aspects of the study of law.’’? Another views the introduction of policy 
discussion in the classroom as “thrusting most of us toward a realization 
that underneath policy judgments on little questions lie deeper policy 
judgments on large ones, which . . . . call for being made explicit and for 
testing... .. ”§ And still another: that one of the functions of the law 
school is “to seek to increase the common store of general understanding 
of the total process by which a community achieves its values.’’® These ex- 
amples could be multiplied many-fold; the direction is unmistakable. But 
why now—at this time? And what stands in the way of meeting the 
challenge? 

The first question takes on shape and meaning when viewed against the 
background of a society in transition. This country, in a comparatively 
short time; has been undergoing a transformation from a predominantly 
laissez-faire type of government to a highly centralized state of gigantic 
proportions, in which most of our economic life is either subject to or af- 
fected by governmental rule and regulation. This has been in response to 
unrelenting pressures of new interests claiming legal recognition—particu- 
larly the “common man’s” interest in security, in a greater share of things 
material and spiritual. As these foreseeable demands increase and the re- 
sistance to them tightens, our basic institutions will be subjected to great 
challenge and strain. Those who must give way to satisfy the pressure of 
these interests will try desperately to withstand the attacks upon the tra- 
ditional “way of life’; and those who exert the pressure will severely 
strain and even challenge that “way” if their interests are not satisfied. 
There is, in fact, crisis in the air now—crisis in the theory of the state. 
There are new forces gathering to challenge the present order of things. 

5 Association of American Law Schools Handbook 124 (1943). 

* Harno, op. cit. supra note 1, at go. 


7 Vanderbilt, Foreword: A Symposium in Legal Education After the War, 30 Iowa L. Rev. 
325, 330 (1945). 

* Llewellyn, Report of Committee on Curriculum, Association of American Law Schools 
192-93 (1944). 


» McDougal, Report of Committee on Aims and Objectives of Legal Education, Associa- 
tion of American Law Schools 25 (1945). 
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Why otherwise be concerned at this time about encouraging, developing, 
and preserving our basic institutions, unless there is fear that they will be 
endangered? And who will most likely be in the vanguard to meet the 
crisis, if not the lawyer? It will be the lawyer—whose very operations qua 
lawyer are dependent upon the continuation of the basic institutions of 
which his “law” is the framework—who will be called upon to use both 
ingenuity and skill to satisfy or appease the opposing pressures and at the 
same time keep the seams of our basic institutions from falling apart. As 
De Tocqueville shrewdly observed, “‘the authority [the Americans} have 
entrusted to members of the legal profession, and the influence which these 
individuals exercise in Government, is the most powerful existing security 
against the excesses of democracy.’”* This is so because the lawyer is close 
to and at home with the instruments of governmental power, and is usual- 
ly the one called upon to improvise governmental techniques to ease ten- 
sions and divert pressures. This is so because the lawyer’s outlook, in the 
nature of things, is conservative, i.e., his function as lawyer is geared to 
the basic system of given power relations, which the “law,”’ as the coercive 
power of the state, protects. He is, therefore, a “‘natural’’ for the task. 

Crisis apparently begets crisis. For the crisis in the theory of the state 
has produced a crisis in the theory of legal education. Both are expressions 
of a conflict between tradition and experiment. The old in legal education 
still cling desperately to the traditional roles of “skeptic” and “realist” — 
the “skeptic” to expose and criticize, the “realist’”’ to manipulate and 
cauterize. The new in legal education is demanding that law schools now 
become policy-wise. The difficulties which face the law school in the latter 
task are staggering. It involves a “whole”’ view of our society and its ob- 
jectives; it entails considerations of political and social philosophy; it in- 
vites a revaluation of power relations in our society—all of which are fairly 
distasteful and uncongenial to the traditional law-school mind. What is 
more, these involve matters upon which there is the widest divergence of 
view. “We have not,” according to one sage observer, “yet found out . . . . 
what our ideals of government are.” So how can the “proper” policy be 
taught? It is significant, for example, that at this late period of our politi- 
cal development, the observation that “the community is made up of in- 
dividuals, and the ultimate end of the [democratic] state is to serve the 
welfare of individuals,” still invites the question: “What individuals?”” 


* Democracy in America 272 (Bradley ed., 1945). 
™ Llewellyn, op. cit. supra note 8, at 193. 
™ Patterson, op. cit. supra note 9, at 129. 
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At the Yale Law School, Professors Lasswell and McDougall have postu- 
lated what they deem to be some of the basic values of our democratic so- 
ciety—shared power, shared respect, and shared knowledge; and they are 
consciously endeavoring to develop and direct the lawyer’s skills toward 
the implementation of these values. As valiant as this effort is, there are 
many whose concepts of “democracy” would call for a different set of 
postulates, or who, in accepting “‘power, respect, and knowledge’ as three 
of our basic values, would have difficulty in agreeing on the extent to 
which they should be shared in a democracy. But although diversity of 
views in this field of inquiry is unavoidable, there would still be an area of 
agreement on “fundamentals.” It would not be expected, for example, to 
find in the law schools any basic challenge to our existing property system, 
although, of course, there will be differences in “policy” judgment as to the 
extent to which, and the speed with which, it may be modified in order to 
accommodate the various pressures seeking realization. There will be basic 
agreement on the nature of the problem: “How and how far may the prop- 
erty system be stretched without snapping?” The disagreement will be on 
the means for the basic “how,” and the judgment for the “how far.” To 
Professor Lasswell, for example, “capitalistic nations,” during the nine- 
teenth and twentieth centuries, “have avoided revolutionary upset by 
minor modifications of the institutional order”; and it was “the devices 
of democratization and education” which “to some extent . . . . diverted 
_ attention from the underlying property system.’* Just what the “de- 
vices” will be, and the extent to which they will be employed for the fore- 
seeable crisis to come, is apparently the task envisioned by those who are 
urging a conscious consideration of the skills of “policy-making.” For this 
task, there will be great reliance on the findings of the sciences—social, 
psychological, and physical; there will be need for exploring personality 
and class structures, for measuring needs and costs, for assessing natural, 
technological, and human resources, for satisfying wants, for easing or di- 
verting social tensions, for determining what problems must be left to 
extra-legal methods for their solution. These will be the raw materials 
from which the lawyer will draw in shaping and formalizing the devices 
necessary for the task—the task of the architect of social change operating 
within, and for the purpose of preserving, the framework of the given legal 
system. 

As it will be jurisprudence which will be needed to clarify the ends of 


*3 Lasswell and McDougal, Legal Education and Public Policy, 52 Yale L. J. 203, 217 (1943). 
“4 Lasswell, Politics—Who Gets What, When, How 104 (1936). 
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the “policy-making,” so it will be the sciences that will be called upon to 
supply the “know-how,” the means for their realization. If the interest al- 
ready manifested in “policy-making” continues, we may anticipate a 
wedding between jurisprudence and the sciences, with the law schools 
offering their classrooms as a place of abode. In the event this comes to 
pass, it is safe to say that life in the prosaic legal household will be made 
considerably more challenging. And what kind of offspring, if any, the 
marriage will produce, only time will tell. 















THE TAFT-HARTLEY ACT IN ACTION 
Tuomas Ropert Mutroy* 


ELY has legislation evoked such articulate endorsement and 
Rie as the Labor-Management Relations Act of 1947. It is, de- 
pending upon where you sit, either the ‘‘ Magna Charta of Man- 
agement” or the “ Valhalla of Organized Labor.” The mere discussion of 
the bill inflamed two such sound and restrained gentlemen as Senator 
George and David Dubinsky to erupt on the same day with these unsound 
and unrestrained overstatements: the country, said the Senator, is under 
“the stranglehold of the labor bosses’’;’ the legislation, exclaimed Mr. 
Dubinsky, is a “snake-bite into the heart of our American liberties.’ 
That was June 24, 1947. It is now April 1948, ten months after the 
law was enacted and eight months after the bulk of it became effective on 
August 22, 1947. Has the alleged “stranglehold” relaxed? Was the alleged 
“snake-bite’’ venomous? Just what is this law and what has transpired 
during the first ten months of this labored labor law’s dramatic life? 
But first let us take a quick glance at the philosophic changes wrought 
by the Act in the law of labor relations. 


THE PHILOSOPHY OF THE LAW 
The basic philosophical changes are seven. 

First: In the law’s statement of policy, industrial strife is attributed not 

solely to the denial of employee rights by employers, as was asserted in 

the Wagner Act, but also to “certain practices by some labor organiza- 

tions.” 


* Member of the Illinois Bar; sometime (1929-31) Assistant Legislative Counsel to 
the United States Senate. 

An earlier draft of this article was submitted to and commented upon by Hon. Joseph H. 
Ball, Senator from Minnesota and member of the Senate Committee on Labor and Public 
Welfare, which sponsored the legislation in the Senate; John R. Steelman, Assistant to the 
President of the United States and former Chief of the Conciliation Service of the U.S. Dept. 
of Labor; Gerard D. Reilly, of the Washington, D.C., bar, one-time member of the NLRB, 
and said to be the principal draftsman of the Senate bill; and J. Albert Woll, acting General 
Counsel of the American Federation of Labor and former United States Attorney for the 
Northern District of Illinois. The comments of these experts are set forth in some instances in 
the body of the article and, more often, in footnotes. Acknowledgment is gratefully expressed 
for their valuable assistance. 

* Senator George, speaking in the final debate on the overriding of the veto of the bill 
New York Times, p. 3, col. 4 (June 24, 1947). 


? David Dubinsky, President of the International Ladies Garment Workers’ Union, New 
York Times, p. 4, col. 3 (June 24, 1947). 
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Second: The Labor Board is no longer judge and prosecutor. Instead, 
those two functions are separated, and the general counsel of the Board 
now is in charge of all regional offices and has “final authority” to deter- 
mine which charges should be investigated and whether complaints should 
be issued thereon.* 

Third: The Act confers for the first time upon employees the right to “‘re- 
frain” from exercising the right to join a union, except in the case of a 
union shop. 

Fourth: Now unions, as well as employers, may be prosecuted for unfair 
labor practices and sued as entities in the federal courts for breach of 
contract. 

Fifth: The closed shop is abolished. 

Sixth: The secondary boycott and the jurisdictional strike are declared 
unlawful. 

Seventh: Elaborate procedures are set up for the handling of labor dis- 
putes entailing national emergencies. 

The Act is extraordinarily complex. It is the purpose here merely to 
deal with the more controversial phases of the law from a purely objective 
point of view. While this analysis is, in the main, slanted from a ten- 
months’ hindsight, it is nevertheless necessary to review the substance 
of the various clauses under consideration and the intent of Congress in 
enacting them.‘ 

THE HIGH-LIGHTS OF THE LAW 
UNFAIR LABOR PRACTICES OF EMPLOYERS 

The section dealing with unfair labor practices of employers remains 

the same, with one important exception, as in the original WagnerAct.5 


UNFAIR LABOR PRACTICES OF UNIONS 
1. Coercion and Restraint. The law forbids the restraint or coercion by 
unions of employees in their right to join or not join a union.‘ It is rather 
3 For a recognition of the vast powers of the general counsel and for a delegation of further 
powers to him, see ““Memorandum Describing Statutory and Delegated Functions of the 
General Counsel” issued by the NLRB and published in 13 Fed. Register 654 (1948); C.C.H. 
Lab. L. Serv. {5774.03 (1947). 


« For an excellent compendium of source materials on legislative history and Congressional 
intent, see the two-volume work “Legislative History of the Labor-Management Relations 
Act, 1947,” published in 1948 by the NLRB at the Government Printing Office. 

s Labor Management Relations Act § 8(a), 61 Stat. 140, 29 U.S.C.A. $3380) (Supp., en 
Sections of the Act hereinafter referred to b umber only. These employer unf 
labor practices are: (a) interference, restrain 
crimination in hiring and firing, (d) discrimination for filing charges or giving testimony under 
the Act, and (e) refusal to bargain. 


*§ 8(b). 
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clear that the real purpose of this prohibition was to outlaw such practices 
as the notorious “goon squads.”’ Thus a decent burial has been accorded 
to the infrequent but reprehensible practice by a very few unions of gain- 
ing members by “blood” instead of by “sweat and tears.” The first ten 
months of the Act’s existence have been uneventful under this clause. 
The only available remedies for coercion or restraint by a union are a 
“cease and desist” order by the Board, after full hearing, and the discre- 
tionary right in the Board to seek an injunction restraining the unfair la- 
bor practice if it feels that some material damage may otherwise ensue 
before the Board’s final order can issue.* 
2. Discrimination Against Expelled Union Members. The second union 
unfair labor practice inveighed against is to attempt to cause an employer 
to discriminate against an employee who has been ousted from the union 
for reasons other than his failure to pay dues.’ Now, in discussing the un- 
fair labor practices of employers, they were said to be the same as before 
with one important exception. That exception is this: A new provision 
has been added to Section 8(a)(3) stating, in effect, that in a union shop 
an employer must not discharge a worker for union nonmembership “if 
he has reasonable grounds for believing” that the worker was expelled 
from the union for reasons other than the nonpayment of dues. 


? Senator Ball, a member of the Senate Labor Committee, in a speech in the Senate, 93 
Cong. Rec. 4137 (Apr. 25, 1947). It will be noted that the words “interfere with,” which ap- 
pear in the analogous section relating to employers, § 8(a)(1), do not appear in ‘this section. 
These words were deleted under an amendment offered by Senator Ives (N.Y.) so as not to 
imply that unions are prohibited from using peaceful persuasion to obtain new members. 


peda ensayo The International Typographical Union has unsuccessfully asserted 

in a proceeding filed against it in the United States District Court at Indianapolis by an 
NLRB regional director, under § 10(j) of the Act (authorizing the Board to seek an injunction 
to restrain an unfair labor practice after the issuance of a complaint), that the Act does not 
authorize regional directors to seek such injunctions and that in any event the clause is uncon- 
stitutional. The constitutional attack asserted that the court must grant relief if there is a 
mere prima facie showing of the facts, even though later on the Board may come to a different 
conclusion after the trial has been held (since the court’s findings are not binding on the 
Board), and that, therefore, the courts are deprived of their judicial power contemplated by 
the Constitution, i.e., the power to render a final and conclusive judgment to determine all 
issues of fact and law, and the union, in turn, is deprived of its rights without due process of 
law. On February 25, 1948 the Court denied the union’s motion to dismiss this injunction suit, 
thereby upholding the constitutionality of § 10(j); and on March 27, 1948 the Court issued an 
injunction restraining the International Union from all action which causes its local unions to 
ore ne Naren samen te ian sroteeeee cannes CAs Sone een ee upon 
“conditions of employment” in lieu of contracts, and from supporting strikes by locals—all 
until the NLRB issues its final order in Case 9-CB-5. NLRB v. International Typographical 
Union, 14 C.C.H. Lab. Cas. wiebes A Ind., 1948). For a recognition of the limited au- 
thority of the courts in connection wi th mandatory injunctions under § 10(1) of the Act, see 
cuane. Wine, Liquor & Distillery Workers Union, 14 C.C.H. Lab. Cas. 964,258 (D.C.N.Y., 
1948) . 


* § 8(b)(2). 
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So, read together, these sections'® mean that a worker in a union shop 
cannot be discriminated against by management (that is, he cannot be 
fired) because he has been thrown out of his union if the employer has 
mere “reasonable grounds for believing” that the worker was suspended 
from the union for some reason other than failure to pay dues. Let’s see 
what that might mean: Even though a union member also joins another 
union (the bad practice of “‘dual unionism’’)," or reveals confidential un- 
ion information, or seeks to destroy the union, or if he is a Communist or 
a strikebreaker or a grafter or just a plain troublemaker, the employer 
cannot be required to fire him from his job so long as he offers to pay his 
union “periodic dues and the initiation fees.”** Now, of course, that does 
not mean that the employer is powerless to discharge the employee; it 
merely means that he cannot do so for the sole reason that the worker is 
no longer in the union. 

Senator Taft told the Senate that this clause was aimed solely at arbi- 
trary and capricious action by unions—such as the New York case where, 
according to Senator Taft, ten men had to be discharged from a union shop 
because the union decreed that no one could be a union member unless he 
was a son of a union member; and such as the situation where, as told by 
Mr. Taft, a union member had to be discharged from his job because he 
was expelled from the union for truthfully testifying in court, under sub- 
poena, that he saw a union steward knock down a foreman." 

On the other hand, Congress neither desired nor intended to interfere 
with a union’s internal affairs and, indeed, the Act says that the union’s 
right to prescribe its own rules with respect to union membership shall 
not be impaired." 

The unions are upset by this clause. They say: The Act makes us liable 
for the acts of our agents, even though we neither authorized nor ratified 
those acts—so that we are probably even liable for “wildcat” strikes— 
and yet we are not allowed to discipline our members by causing their dis- 


© §§ 8(a)(3)(B) and 8(b)(2). 


™ For a discussion of discharges for dual unionism, see 15 Univ. Chi. L. Rev. 232 (1947), 
noting NLRB v. Portland Lumber Mills, 158 F. ad 365 (C.C.A. gth, 1946). 


™S. Rep. 105, 80th Cong. tst Sess., at 9 (1947); 93 Cong. Rec. 5082 (May 9, 1947). Ina 
speech before the Georgia Bar Association, General Counsel Denham said that the quoted 
words from § 8(b)(2) do not embrace fines or special assessments. C.C.H. Lab. L. Serv., 
Report Letter No. 374, p. 2 (Nov. 28, 1947). 


"3.93 Cong. Rec. 5088 (May 9, 1947). 


"#93 Cong. Rec. 4318 (Apr. 29, 1947); and § 8(b)(1)(A). And see Taft, Toward Peace in 
Labor, Collier’s, p. 21, at.38 (March 6, 1948). 












THE TAFT-HARTLEY ACT IN ACTION 


599 


charge from a union shop so long as they pay their dues."* Perhaps it is 
permissible to digress for a moment to discuss the oft-expressed fear of 
unions that the law makes them liable for “wildcat” strikes if there is a 
“‘no-strike clause’’ in the contract. There was extensive debate in the Sen- 
ate on the specific question of whether the word “‘agents’’ as used in the 
term “labor organization or its agents,” where it appears several places in 
the Act, is broad enough to embrace employees who are mere members of 
the union.” 

Senator Ferguson said: 


I think the legislative history should make it clear that it is not the intent of the 
proposers of the amendment that “agent” should cover every employee.'’ 


And Senator Taft during the same colloquy said that “the fact that a 
man was a member of a labor union in my opinion would be no evidence 
whatever to show that he was an agent.” 


So, it is not easy to understand why there has been so much talk about 
unions being liable for unauthorized and illegal strikes by their members 
where no representative of the union participated in or approved the 
strike."* In other words, there is little or no basis for concern on the part 
of unions about the liability that might be inflicted upon them for “ wild- 
cat” strikes even if there is a provision in the contract prohibiting strikes, 
because it seems rather obvious that “no-strike” clauses would not be 
construed to be applicable where the union not only did not authorize the 
strike but where it made a conscientious effort to prevent it.” 

Returning to Section 8(b)(2)—depriving unions of effective sanctions 
over their members in a union shop—the clause has been of no conse- 
quence during the first ten months of the law’s life. The fact is that the 
average employee is union-minded and it is hard to envision unions en- 
countering to any appreciable degree situations where recalcitrant mem- 


s Bulletin No. 4 on the Taft-Hartley Act, issued by the office of the General Counsel of 
the AFL. 


6 $§ 8(b) and 301(b); 93 Cong. Rec. 4561 (May 2, 1947) and 93 Cong. Rec. 6608 (June s, 
1947). 


*7 93 Cong. Rec. 4561 (May 2, 1947). 


*8 A trial examiner held, in December 1947, in the Perry Norvell case, C.C.H. Lab. L. 
Serv:, Report Letter No. 377 (Dec. 18, 1947), that a union was not responsible for the acts of 
its members who were on strike. But see note 137, infra, where General Counsel Denham seems 
to disagree. 

*9 Gerard D. Reilly, former member of the NLRB and said to be the chief draftsman of the 
Senate labor bill, wrote the author of this article, saying on this point: “It depends on the 
‘no-strike’ clause,—i.e., if the pledge is unqualified, the union is liable even though a strike 
was called by a rival union which had some recruits in the bargaining unit. See Joseph Dyson 
and Son, 60 N.L.R.B. 867.” 
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bers would seek to harm or bait their unions in reliance upon the union’s 
inability to exert effective and lawful reprisal.*° 

The penalty for practicing this second union unfair labor practice is the 

same as for the first—a “‘cease and desist’ order and the discretionary 
right in the Board to seek an injunction.“ The Board also has the power 
to require the union to pay the employee for wages lost by him as a result 
of the union’s having unlawfully persuaded the employer to discharge him, 
in view of the fact that Section 10(c) provides that “where an order di- 
rects reinstatement of an employee, back pay may be required of the em- 
ployer or labor organization, as the case may be, responsible for the dis- 
crimination suffered by him.” 
3. Secondary Boycotts and Jurisdictional Strikes. The next union unfair 
labor practice is to refuse to bargain ;** and then we come to the prohibi- 
tion against encouraging strikes or boycotts if an—(the word “an” must 
be stressed)—if an object is (a) to force anyone to cease dealing with an- 
other (i.e., secondary boycotts), (b) to force another employer to recog- 
nize an uncertified union, or (c) to force any employer to assign to workers 
of one craft work already assigned to those in another craft (i.e., a juris- 
dictional strike). But this same section expressly protects the right of 
workers to refuse to cross picket lines of another company unless the lines 
are supporting a “wildcat” strike by an uncertified union.” 

Thus, the secondary boycott and the jurisdictional strike pass from the 
American scene. The judicial decisions on good and bad secondary boy- 
cotts were confused and confusing—not only before the Norris-LaGuardia 
Act, but also since." 

Secondary boycotts were declared unlawful, even after Sections 6 and 
20 of the Clayton Act were enacted, on the ground that the words “labor 
dispute” embraced only primary boycotts (i.e., conflicts between employ- 
ers and their own employees); and then the Duplex and Bedford Stone de- 

* Dr. John R. Steelman, Assistant to the President of the United States and former 
Chief of the U.S. Conciliation Service, in a letter to the author has said that some reference 
might well be made at this point to §§ 8(a)(3)(A) and 8(b)(2) which, in effect, prevent the 
discharge of an employee in a union shop if the employer ‘“‘has reasonable grounds for believ- 
ing that such membership (in the union) was not available to the employee on the same terms 


and conditions generally applicable to other members.” Dr. Steelman writes that this is “an 
element which some students find reminiscent of the FEPC.” 


* §§ 10(c) and 10(j). * § 8(b)(3). * § 8(b)(4). 


*4 United States v. Hutcheson, 312 U.S. 219 (1941); New Negro Alliance v. Grocery Co., 

303 U.S. + S52 (1938); Bedford Stone v. Journeymen Stone Cutters Ass’n, 274 U.S. 37 (1927); 

» 254 U.S. 44s (sos); United Electric Coal Companies v. Rice, 80 F. 2d 1 

(C.C.A. a, 1935); International Union v. California State Brewers Institute, 25 F. Supp. 870 

(Cal., 1938). For an excellent discussion of this subject see Gregory, Labor and the Law 105- 
288 (1946). , 
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cisions of the Supreme Court caused Congress to pass the Norris-La- 
Guardia Act, which extended the ban on injunctions far beyond the direct 
management-worker relationship and prevented courts from restraining 
secondary boycotts.*§ 

No one mourns the demise of jurisdictional strikes, but unions contend 
that secondary boycotts should not be outlawed because to do so preju- 
dices the inherent right of citizens (a) to exercise peaceful persuasion over 
fellow citizens to assist them to bring in line nonunion or unfair employers 
and (b) to refrain from work for any reason they see fit or for no reason at 
all. This is the chief reason labor characterizes this Act as the “slave la- 
bor” law, and it is frequently overlooked that Congress tacked on a sec- 
tion at the very end of the Bill intended to meet this criticism and read- 
ing, in part: 3 

Nothing in this Act shall be construed to require an individual to render labor or 


service without his consent . . . ; nor shall any court issue any process to compel the 
performance by an individual employee of such labor or service. . . . [Section 502]. 


The three remedies available where secondary boycotts or jurisdictional 
strikes occur are in two respects rather drastic. First, if after investigation 
of such a charge the regional attorney of the Board “‘has reasonable cause 
to believe such charge is true,” he must seek an injunction in the district 
court even before the issuance of a complaint by the Board. This same 
clause gives the district court “jurisdiction to grant such injunctive relief 
or temporary restraining order as it deems just and proper, notwithstand- 
ing any other provision of law.”™ 

It is a little puzzling how this remedy is consistent with our Constitu- 
tion’? and with Section 502, which says that courts may not compel em- 
ployees to work. If a secondary boycott is being achieved by a strike of 
employees of an employer whom they desire to have refuse to buy the 
goods of the objectionable third party, how, you may wonder, can the 
strike be stopped except by an injunction commanding the strikers to re- 
turn to work? Yet Section 502 forbids such relief. And if the boycott is in 
the form of a refusal of workers to make products involving the use of ma- 
terials from the third party, but without a strike, how can a court direct 


* Secondary boycotts effectuated by peaceful picketing have, in recent years, been lawful 
in Illinois. 2063 Lawrence Avenue Bldg. Corp. v. Van Heck, 377 Ill. 37, 44, 35 N.E. 2d 373, 
375 (1941); Maywood Farms v. Milk Wagon Drivers, 313 Ill. App. 24, 26, 38 N.E. ad 972, 
e (1942); ees Ward & Co. v. Franklin Union, 323 Ill. App. 590, 593, 56 N.E. ad 
476, 478 (1944). 


* § ro(l). 
*’ The Thirteenth Amendment prohibits “involuntary servitude.” 
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them to do the objectionable work, in view of our Constitution and Sec- 
tion 502 of the Act?** 

Section 1o(1) even extends this injunctive procedure to mere jurisdic- 
tional disputes (under Section 8(b)(4)(D)) “in situations where such re- 
lief is appropriate.” But how can a jurisdictional dispute be settled by in- 
junction unless someone is restrained from striking? Of course, if no strike 
is even threatened, the problem won't arise, because then the Act pro- 
vides for the settlement of the jurisdictional conflict in a hearing before 
the Board (Section 10(k)). However, Section 10(1) expressly contemplates 
mandatory injunctive relief “in situations where such relief is appropri- 
ate’’—whatever that means. 

Now, we all know that the stock answer to this question is this: The 
courts won’t presume to order the strikers to go to work; they will simply 
command the union leaders to rescind the strike order and as a matter of 
course this will result in the strikers’ returning to work. Well, first of all, 
this result may not ensue because the word can easily be passed out along 
the “grapevine” that even though the strike is called off by the union, the 
workers may and should stay out on strike. And, secondly, if the union is 
“encouraging” a boycott by means of peaceful picketing, and if the in- 
junction would have the effect of calling off the picketing, suppose the 
union says something like this to the court: 

Judge, you simply can’t direct us to rescind our picketing order because our mem- 
bers are engaged in peaceful picketing and, under the Thornhill and Swing cases of the 
Supreme Court, peaceful picketing is lawful as an exercise of the right of free speech. 
A restraining order against us will result, as a practical matter, in the deprivation of the 
right of our members to engage in peaceful picketing; so, your honor, the labor law, in 
so far as it presumes to authorize injunctions to restrain peaceful picketing, is uncon- 
stitutional !* 


Senator Ball, who was one of the best informed and most effective pro- 


** See Timken Roller Bearing Co. v. NLRB, 161 F. 2d 949, 954 (C.C.A. 6th, 1947), where 
the court held it could not compel workers on strike to return to work even though a “no- 
strike” clause was in their contract. 


* Thornhill v. Alabama, 310 U.S. 88, 102-4 (1939); AFL v. Swing, 312 U.S. 321, 325 
(1940). But cf. Carpenters Union v. Ritter’s Cafe, 315 U.S. 722, 728 (1942). 

Professor Sutherland of Cornell has written as follows on this point: ‘“The statute expressly 
disclaims any intention to require any individual to work against his will; and no statute is 
needed to assure a man that in peacetime he would not be compelled to handle any article he 
chose not to handle provided he is willing to risk a discharge. Yet Section 8 of the Wagner Act as 
now amended and Section 303 of the Taft-Hartley Act prohibit the employee to induce or 
encourage such acts by groups. This prohibition would seem to clash directly with the guaran- 
tee of free expression embodied in Thornhill v. Alabama if it were not for Section 8(c) of the 
newly amended Wagner Act (the free speech clause)... . There is no similar saving clause in 
Section 303(a) of the Taft Hartley-Bill, however... .” Sutherland, Reasons in Retrospect, 
33 Corn. L.Q. 1, 29 (1947). For a discussion of this and other constitutional law points, see 
LeBaron v. Printing Specialties Union, 14 C.C.H. Lab. Cas. 964,290 (D.C. Cal., 1948). 
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ponents of this legislation, has written the author as follows in connection 
with this point: 

Section 502 protects the individual’s right to work or not as he pleases, which is in- 
violable under the Constitution anyhow. The injunction would run against the union. 
and its officers and agents doing certain things, among them, promoting or running a 
strike. There is a vast difference. 

Well, maybe so, but on page 29 of the book entitled Analysis of the 
Taft-Hartley Act, issued by the General Counsel of the CIO late in 1947, 
appears this in connection with strikes and picketing for secondary boy- 
cotts: 

All of these so-called union unfair labor practices can be committed only by a union 
and its agents. There is therefore nothing to prevent individual employees from engag- 
ing in any activities, including picketing. 

The second remedy for boycotts and jurisdictional strikes is a “cease 
and desist” order by the Board, and the third remedy is a suit in the dis- 
trict court for damages by “‘ whoever shall be injured in his business or 
property” and even though the amount sued for may be less than $3,000.*° 

So, henceforth, “‘ whoever” is damaged by a secondary boycott may sue 
the union. This is one of the real philosophic transitions in our law because 
previously the Supreme Court allowed recovery, if at all, only where the 
primary objective and activities of the union were “control of the (inter- 
state) market and were so widespread as substantially to affect it.”’™ 

From the first Coronado case (written by Senator Taft’s father) on 
down, it has been the primary intent which has been scrutinized. If that 
has been unlawful (such as a deliberate conspiracy to interfere with prod- 
ucts entering interstate commerce rather than to strike to achieve higher 
wages with an inevitable secondary intent of restricting the employer's 
production or sales), then “‘ whoever” was damaged by the boycott could 
recover from the union.* 

Under the new law anyone damaged by a secondary boycott, irrespec- 
tive of the primary objective of the boycott (remember that the act of the 
union is unlawful if “an” object is a secondary boycott), can recover dam- 
ages against the union, even though the monetary injury may be less than 
$3,000. 

Now, what does all this mean? Suppose the employees of the X Baking 

+ §§ ro and 303. 

* Apex Hosiery Co. v. Leader, 310 U.S. 469, 506 (1940). 


# United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922); Apex Hosiery Co. v. 
Leader, 310 U.S. 469, 506 (1940); Montgomery Ward & Co. v. Franklin Union, 323 Ill. App. 
590, 592, 56 N.E. ad 476, 477 (1944). See Senator Morse’s remarks, 93 Cong. Rec. 5074 (May 
9 1947); Gregory, Labor and the Law 201-87 (1946). 





604 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Company are well satisfied with their wages and working conditions but 
another local of the same union is unable to organize the “ Eureka Yeast 
Company,” from which the baking company buys its yeast. A strike is 
-called at the baking company, or by means of picketing that company’s 
plant the union “encourages” a strike, so that the company will exert 
pressure on the yeast company (either expressly or by refusing to buy 
yeast from it) to sign up with the union. In such case the innocent party— 
the baking company—could file a charge against the union with the 
Board, in which event the Board must give priority to the case and the 
Board’s regional attorney must seek an injunction to stop the strike or 
picketing if he believes the charge to be true. In addition, the baking com- 
pany could sue the union for damages in the federal court. 

Has this aspect of the law been efficacious in the first ten months? Yes, 
certainly as to the abolition of jurisdictional disputes.** This phase of the 
Act was not fought by organized labor; in fact, most unions undoubtedly 
welcomed the assistance it afforded their own efforts to stamp out the 
blight of the jurisdictional dispute. 

As to secondary boycotts, only 144 such charges were filed with the 
Board through February 29, 1948. But it would be unrealistic to look solely 
at statistics in evaluating the efficacy of this phase of the Act, for it cannot 
seriously be gainsaid that the mere fact that the drastic remedies were 
available under the Act may have constituted a latent threat of such grave 
proportions as to abort many gestating secondary boycotts. Senator Taft, 
after summarizing instances where proposed boycotts have been aban- 
doned, has recently said: 

Are unions calling off their secondary boycotts . . . because of possible court in- 
junctions or cease and desist orders obtained by NLRB, or because the new law gives 
the injured party a right to sue and collect damages out of union treasuries . . . ?34 


Few cases on boycotts have reached the courts under the new law, but 
these problems may be gleaned from them: 

(A) Must the district courts issue an injunction to restrain a secondary 
boycott? The Act requires the Board to petition for such relief when in- 
vestigation discloses reasonable cause to believe that the charge is true.* 
The district courts are given jurisdiction to grant such injunctions as they 
deem “‘just and proper, notwithstanding any other provision of law.”* 
Thus far the courts have not been in full agreement (1) whether this means 


33 For example, in the entire months of November and December 1947, only twelve juris- 
dictional disputes were reported to the NLRB. 


4 Taft, Toward Peace in Labor, Collier’s, p. 21 (March 6, 1948). 
as § ro(l). x Ibid. / 
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that the traditional conditions precedent to the granting of an injunction 
(i.e., irreparable injury and the lack of an adequate remedy at law) should 
be read into this law or (2) whether the common law requirements do not 
apply so that the injunction must issue upon a mere prima facie showing 
that the court has jurisdiction and that the Board’s Regional Director has 
apparent justification for his belief that the charge of a secondary boy- 
cott is true. The latter view, followed in the Securities and Exchange 
Commission cases, has found its most spirited application under the Taft- 
Hartley Act in the Brotherhood of Teamsters case, where District Judge 
Brennan said: 

The relief provided is entirely statutory. The common law requirements do not ap- 
ply. The statutory scheme is complete in itself.37 

It should be remembered, however, that the Act affirmatively states 
that such injunctions may be granted as the courts deem “just and prop- 
er.”” That these words may be construed to justify the application of the 
orthodox equitable showings in cases of this sort was impressively held by 
District Judge Ryan in Douds v. Wine, Liquor & Distillery Workers Un- 
ion where, a secondary boycott having been terminated subsequent to the 
filing of the petition and prior to the hearing, the court said: 

Consideration of the provisions of Section ro(1) of the Act giving the court “ jurisdic- 
tion to grant such injunctive relief or temporary restraining order as it deems just and 
proper,” clearly discloses the intention of Congress that the court was to exercise its dis- 
cretion to fit the needs and circumstances of each particular case.** 

The court denied an injunction on the ground that there appeared to be 
no intention on the part of the union to renew the boycott and that, there- 
fore, there was no likelihood of substantial and irreparable injury being 
done to the flow of interstate commerce, general welfare, the charging 
parties or anyone else. 

37 Douds v. Local 294, International Brotherhood of Teamsters, 13 C.C.H. Lab. Cas. 
64,214 (D.C. N.Y., 1948). To the same effect, see LeBaron v. Printing Specialties Union, 
14 C.C.H. Lab. Cas. 4 64,290 (D.C. Cal., 1948); Douds v. Wine, Liquor & Distillery Workers 
Union, 13 C.C.H. Lab. Cas. $64,186 (D.C. N.Y., 1947). The injunction in the latter case was 
withdrawn on January 8, 1948, and a later petition for injunction was denied. 14 C.C.H. Lab. 
Cas. []64,250, 64,268 (D.C. N.Y., 1948). Compare Hecht v. Bowles, 321 U.S. 321, 331 (10944). 
For a case discussing the court's right to determine whether the regional director was justi- 


fied in his belief that a secondary boycott existed, see Douds v. Metropolitan Federation of 
Architects, 14 C.C.H. Lab: Cas. $64,271 (D.C. N.Y., 1948). 


3* Douds v. Wine, Liquor & Distillery Workers Union, 14 C.C.H. Lab. Cas. 964,268 (D.C. 
N.Y., 1948). And in Sperry v. United Brotherhood of Carpenters, 14 C.C.H. Lab. Cas. 64,249 
(D.C. Kan., 1948), the court chose to solve this question by finding that unless a second- 
ary boycott was enjoined “the policies of said Act will be irreparably impaired.” See also 
Styles v. Local 74, United Brotherhood of Carpenters, 13 C.C.H. Lab. Cas. 964,093 (D.C. 
Tenn., 1947). In Dixie Motor Coach Corp. v. Amalgamated Ass’n, 14 C.C.H. Lab. Cas.° 
764,231 (D.C. Ark., 1947), the court issued an in where the boycott was merely 
threatened and was not being carried on 
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Nor should sight be lost of these words of Mr. Justice Douglas in Hecht 
». Bowles, in disposing of a somewhat similar point under the Fair Labor 
Standards Act: 

A grant of jurisdiction to issue compliance orders hardly suggests an absolute duty 
to do so under any and all circumstances. We cannot but think that if Congress had in- 
tended to make such a drastic departure from the traditions of equity practice, an un- 
equivocal statement of its purpose would have been made.+9 

One factor which distinguishes this problem from most injunction prece- 
dents is that here the district courts fulfil only an interim function, since 
the controversy must, under the law, be heard and disposed of by the 
Board itself. So, it is conceivable that the district courts will tend to be 
somewhat chary about granting their most extraordinary mode of relief 
(i.e., an injunction—sometimes even without notice),“° not to maintain 
the status quo until the court can hear all the evidence, but merely to sup- 
plement the processes and procedures of an administrative body.“ 

(B) Will the courts adopt the “unlawful purpose’ doctrine and thereby 
modify the rule of the Thornhill and Swing cases by enjoining peaceful 
picketing in furtherance of unlawful boycotts? Reference has already been 
made in this article to the constitutional attack which might be asserted 
on the injunctive segment of the ban on secondary boy®otts. Indeed, it is 
difficult to see how the Thornhill and Swing decisions of the Supreme 
Court can be squared with the obvious implication in the Taft-Hartley 
Act that peaceful picketing, when indulged in for the purpose of “‘encour- 
aging’ a secondary boycott, is unlawful.“ Free speech (as expressed 
through peaceful picketing) would seem to be equally inviolable, under the 
doctrine of those two cases, whether engaged in to further a strike or a 
boycott. The lower courts thus far have stepped gingerly, indeed, in pass- 
ing over this high hurdle. 

“Is the picketing directed toward the attainment of a lawful purpose?” 
This approach may be the device which will give the courts clearance over 
this barrier. Prior to the new labor law, but after the Thornhill and Swing 
cases were decided, there was no sort of peaceful picketing which was un- 
lawful under statute or case law; or, more accurately, no matter what goal 

39 Hecht v. Bowles, 321 U.S. 321, 320 (1944). 

# § ro(l). 

# But see LeBaron v. Printing Specialties Union, 14 C.C.H. Lab. Cas. $64,290 (D.C. Cal., 
1948), where the court said that where a “‘credible petition” is filed by a pau director 
under § ro(I),“‘this court should grant an appropriate injunction auxiliary to the proceedings 
in the Board and until the labor dispute pending before the Board is Snally adjudicated by 

# § 8(b)(4); Thornhill v. Alabama, 310 U.S. 88, 102-4 (1939); AFL v. Swing, 312 U.S. 321, 
325 (1940). 
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was sought by means of innocuous picketing (with one exception), it was 
lawful.** Then, in the Dixie Motor Coach case, decided the last day of 
1947, a district court in effect distinguished the situations before the court 
in the Thornhill and Swing cases from peaceful picketing to further a sec- 
ondary boycott subsequent to the new law. The district judge said: 

Here we have no violence but we do have coercion and oppressive conduct, and also 
conduct expressly declared to be unlawful by the Taft-Hartley Act. 


The thought apparently is that what was benign picketing prior to the 
Taft-Hartley Act is now “coercion and oppressive conduct.” The district 
court need not, it is suggested, have gone so far. The new law makes un- 
lawful the mere encouragement of secondary boycotts; and hence even 
peaceful picketing, if its purpose is to foster a boycott, is prohibited. At 
least this would seem to be the nub of the Dixie Motor Coach doctrine. 

Even more dramatically, the Supreme Court of the State of Washing- 
ton has reversed its field (for the second time) and now holds that “strang- 
er picketing” is unlawful if its objective is unlawful. That court first 
switched its view after the Swing decision, holding that, in view of the 
Swing precedent, peaceful “stranger picketing” could no longer be en- 
joined.“ Then came the Gazzam case, late in 1947. The court, no doubt 
heartened by the Taft-Hartley Act and by some words it found in the 
Ritler’s Cafe case,*" expressly reversed its S & W Fine Foods Co. ruling and 
held that the state labor disputes statute (which limited the jurisdiction 
of the courts to enjoin unions in labor disputes) did not prevent the issu- 
ance of an injunction to restrain peaceful picketing in support of a primary 
boycott (plus the issuance by the union of a “we do not patronize”’ list). 
The reasoning: 


Organized labor has the right to communicate its views either by word of mouth 
or by the use of placards. This is nothing more nor less than a method of persuasion. 


« The exception is found in the Ritter’s Cafe case, where the Court held that a union could 
be enjoined from peacefully picketing a restaurateur whose only alleged vice was in having 
made a construction contract with a contractor who employed non-union labor, because a 
Texas antitrust statute, under which the injunction was issued, was not an unreasonable 
limitation of free speech for the common good. Carpenters Union v. Ritter’s Cafe, 315 U.S. 
722 (1942); see also Bakery Drivers Local v. Wohl, 315 U.S. 769, 775 (1942). 

#4 Dixie Motor Coach Corp. v. Amalgamated Ass’n, 14 C.C.H. Lab. Cas. [64,231 (D.C. 
Ark., 1947). 

# AFL v. Swing, 312 U.S. 3a1 (1941). 

#S & W Fine Foods v. Retail Delivery Drivers Union, 11 Wash. 2d 262, 118 P. 2d 962 
(1941); see also State ex rel. Lumber & Sawmill Workers v. Superior Court, 24 Wash. ad 
314, 164 P. 2d 662 (1945), where the same court refused to enjoin a boycott solely because, 
under the reasoning in in Thornhill v. Alabama, 310 U.S. 88 (1939), such picketing was a privi- 
leged exercise of free speech. 

« Carpenters Union v. Ritter’s Cafe, 315 U.S. 722, 728 (1942). 
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But when picketing ceases to be used for the purpose of persuasion—just the minute it 
steps over the line from persuasion to coercion—it loses the protection of the constitu- 
tional guaranty of free speech. . . .# 

Thus we find the ascendancy of the lawful-purpose doctrine. If it per- 
sists, injunctions to restrain peaceful picketing which encourage unlawful 
boycotts would be permissible. But it may not persist, because the doc- 
trine assumes that the courts are conclusively bound by a Congressional 
enactment. Can Congress delimit the scope of free speech, as fixed by the 
Supreme Court, by declaring unlawful the aim of such speech? Congress, 
for example, could not constitutionally decree that it would be unlawful 
for union leaders to criticize employers in a volatile manner, as long as 
such speech was wholly disassociated from conduct or threatened conduct 
inimical to property rights or to public policy. On the other hand, Con- 
gress undoubtedly can outlaw acts which it reasonably deems would fo- 
ment interstate industrial strife. Whether or not our Supreme Court will 
conclude that Congress intended, in prohibiting the mere “encourage- 
ment” of secondary boycotts, to frustrate peaceful picketing and, if so, 
whether Congress acted reasonably in so doing, is an area of forecast into 
which even fools will be unlikely to rush.” 

4. Excessive Union Fees. The next union unfair practice i?to require work- 
ers to pay an “excessive’’ initiation fee.*° The criteria are to be the cus- 
toms of unions in the industry and the wages being received. This is “ win- 
dow dressing” which won’t mean (and thus far hasn’t meant) very much 
in practice. The penalty for this is a cease and desist order. 

5. “‘ Featherbedding.” The last unfair practice is to attempt to cause man- 
agement to pay an “exaction” for services not rendered. This is directed 
at “‘featherbedding’”—the thought being to extend the so-called “ Anti- 
Petrillo” law (the Lea Act) to all unions. It is conceivable, say the unions, 
that the Act could be construed to prohibit pay for lunch-time, rest peri- 
ods, and lawful “call-in” pay. The unions are unduly worried. The clarify- 
ing and saving word is “exaction.”’ Obviously, Congress merely intended 


# Gazzam v. Building Service Employees Union, 188 P. ad 97, 102 (Wash., 1947); see also 
Dinoffria v. International Brotherhood of Teamsters & Chauffeurs, 311 Ill. App. 129, 72 N.E. ad 
635 (1947), and same case on appeal to the Illinois Supreme Court, 14 C.C.H. Lab. Cas. 
§64,26r (Ill., 1948). 


etc 10, 1947 a California court ruled that the new law does not outlaw peace- 
ful picketing in connection with boycotts. Perhaps not, but the signs carried by the pickets 
would have to be very innocuous, indeed, because the Act expressly prohibits acts which 
merely “ strikes or boycotts. Ensher v. Fresh Fruit Union, 16 U.S.L. Week 2161 


encourage” 
(October 7, 1947). On October 3, 1947 the California Supreme Court held unconstitutional 
the California Secondary Boycott Law in an exhaustive and knowledgeable opinion on this 
aspect of the “free speech” problem. In re Blaney, 184 P. 2d 892 (Cal., 1947). 

5 § 8(b)(5). # § 8(a)(6). 


/ 
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to prohibit the rare abuse of requiring the hiring of workers who are genu- 
inely not needed.” The penalty for “featherbedding” is a cease and desist 
order. 

Now, this seems simple enough, and yet there may be some difficulty 
over this provision. Suppose that a union has been requiring a company to 
employ ten firemen in a boiler room, and yet management knows very . 
well that because of mechanical improvements in the boilers only seven 
firemen are really needed. Now, mind you, all ten have been working— 
but not very hard. When management demands that three firemen be dis- 
charged, the union may take this position: ‘‘ The law says ‘featherbedding’ 
means an exaction for services which are not performed or not to be per- 
formed; the ten men are all working and hence there’s no violation if we 
demand that you keep all ten!” 

Of course, management could still discharge the three extra men, but 
if it did the union could strike, and if it prevailed in its contention, the 
strike would not be unlawful. 


PRIVATE REMEDIES TO ENJOIN UNFAIR LABOR PRACTICES 
A JURISDICTIONAL CONFLICT BETWEEN THE 
BOARD AND THE COURTS 

In leaving Section 8, which proscribes unfair labor practices, some no- 
tice should be taken of the simmering quarrel between the NLRB and the 
courts over the jurisdiction of the latter to grant injunctions on motion 
of a private party to restrain such practices. Those familiar with the legis- 
lative history of the Act will be surprised to learn of this conflict because 
it is abundantly clear from the Congressional reports and debates that it 
was intended to exclude private parties (unions and employers) from the 
injunctive remedy. Senators Taft, Ball, Donnell, and Jenner, of the Senate 
Committee, filed with the Majority Report a document entitled “Supple- 
mental Views” in which they bemoaned the fact that no such remedy was 
available to employers to enjoin secondary boycotts.* 

Senator Taft was able to have adopted Section 303, giving the right to 
file private suits for damages for secondary boycotts and jurisdictional 
strikes, but the provision in his amendment authorizing private injunction 
suits to restrain those unfair practices was defeated. In fact, during con- 
sideration of that amendment, this colloquy occurred: 

Senator Morse: Since the amendment does not go on to provide that there is no in- 
tention on the part of the proponents of the amendment to prevent employers from 


% 93 Cong. Rec. 7oo1-2 (June 12, 1947). 
53 Supplement to S. Rep. 105, 8oth Cong. rst Sess., at 54 (1947). 
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seeking injunctions in secondary boycott cases, I am inclined to believe that... 
there is automatically restored to the employer injunctive relief. 

Senator Taft: That is not the intention of the author of the amendment. It is not his 
belief as to the effect of it. It is not the advice of counsel to the Committee. Under 
those circumstances, I do not believe that any court would construe the amendment along the 
lines suggested by the Senator from Oregon.54 

Senator Taft guessed wrong in the light, at least, of early returns. Two 
district courts have already ruled that the courts do have jurisdiction to 
enjoin unfair labor practices on the motion of private parties. In Textile 
Workers Union v. Amazon Cotton Mill, a district judge in North Carolina 
held that an employer could be enjoined from committing an unfair labor 
practice because the Act omits the word “exclusive” in referring to the 
jurisdiction of the Board and because the Norris-LaGuardia Act does not 
apply to suits brought by unions. 

In the other case, a district court in Arkansas held that the Dixie Motor 
Coach Company was entitled to an injunction to restrain a secondary boy- 
cott because (a) the Norris-LaGuardia Act did not apply since the boy- 
cott would be induced by “stranger picketing” and hence a labor dispute 
did not exist, and (b) “the Taft-Hartley Act does not forbid the issuance 
of an injunction under these conditions.” 

The NLRB later intervened in the Amazon Cotton M ill proceeding in 
an effort to persuade the court to change its mind, but the court ruled 
against it, saying in effect that the courts can, under their general equity 
jurisdiction, protect private rights (such as enjoining an employer’s un- 
fair labor practice on motion of a union) without interference with “the 
public remedies of the Board.”s’ This theory may be more unique than 
sound. 

The third court to tackle this issue, a state court in California, has ruled 
that the Board has exclusive jurisdiction (except where expressly provided 
to the contrary in the Act), since Congress intended to create a compre- 
hensive system of administrative remedy with provision for injunctive re- 
lief only on petition of the Board itself.5* This court took the trouble to 
inquire into the legislative history of the law and thus had no hesitancy in 
dismissing the proceeding. 

5493 Cong. Rec. 5065, 5074 (May 9, 1947) (italics added). 


55 Textile Workers Union v. Amazon Cotton Mill Co., 14 C.C.H. Lab. Cas. $64,230 (D.C. 
N.C., 1947). 


% Dixie Motor Coach Corp. v. Amalgamated Ass’n, 14 C.C.H. Lab. Cas. 964,231 (D.C. 


Ark., 1947). 

5? Textile Workers Union v. Amazon Cotton Mill Co., 14 C.C.H. Lab. Cas. 964,309 (D.C. 
N.C., 1948). 

s* Gerry of California v. International Ladies’ Garment Workers Union, 14 C.C.H. Lab. 
Cas. $64,260 (Cal., L.A. County Sup. Ct., 1947). 
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NEW STATUTE OF LIMITATIONS 
In leaving this segment of the law—unfair labor practices—passing 
mention should be made of the important new limitations period which 
prohibits the issuance of a: complaint “based upon any unfair labor prac- 
tice occurring more than 6 months prior to the filing of the charge’”’ with 
the Board. 
THE “FREE SPEECH” CLAUSE 


And now for the “free speech” clause. Because of the tremendous im- 
portance and the possibility of an attack on the validity of Section 8(c), 
the entire clause will be quoted: 

The expressing of any views, argument, or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or visual form, shall not constitute or be evidence 
of an unfair labor practice under any of the provisions of this Act, if such expression 
contains no threat of reprisal or force or promise of. benefit. 

In the Senate there was considerable opposition to this provision on the 
ground that unless an employer actually enunciated a threat, his remarks 
not only would not constitute an unfair labor practice, but they could not, 
as will be seen from the clause, even be used as “evidence of an unfair labor 
practice.’ For example, Senator Taft agreed with Senator Pepper that if 
on a Monday an employer said to all his employees: “I hate labor unions, 
and I think they are a menace to the country!’’ nevertheless this remark 


would not be competent cumulative evidence to shed light on whether a 
union steward discharged by the same employer three days later was fired 
for cause or for union activity. 


Even the General Counsel of the National Association of Manufactur- 
ers, R. S. Smethurst, has blinked a little at this prohibition in the statute, 
saying: 

Obviously, this construction would impose a harsher rule of evidence even than ex- 
isted under common law rules in criminal cases. 


# § 10(b). 

° 93 Cong. Rec. 6604 (June 5, 1947). On the same day Senator Taft said: “All these ques- 
tions involve a consideration of surrounding circumstances.” And yet the Senator stated, with 
regard to Senator Pepper’s example: “That statement would not be any evidence of a threat. 
There would have to be some other circumstances to tie in with the act of the employer.” 
os Rec. 6604 (June 5, 1947). Later, on June 12, 1947, Senator Taft said that the new 

section “thas no application to statements which are acts in themselves or contain directions 
or instructions. These, of course, would be deemed admissions and hence competent.” 93 
Cong. Rec. 7002 (June 12, 1947). The situation is confused. For a further discussion of the 
legislative history of this section, with particular regard to the deletion by the Conference 
Committee of the words ‘tinder all the circumstances,” see Cox, Some Aspects of the Labor 
Management Relations Act, 61 Harv. L. Rev. 1, 17 (1948). 

® Smethurst, 9 N.A.M. Law Digest 66 (June 1947). Mr. Smethurst has written the author 
as follows concerning the above quotation in this article: ‘It might give the impression that 
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And Senator Morse charged in the Senate that in criminal law evidence 
of a defendant’s “views, arguments and opinions are received as compe- 
tent evidence of motive.’ To this Senator Taft replied: 

Consider a more exact comparison. In a murder trial in which the defendant is ac- 
cused of killing a Republican senator his political views or opinions would not be com- 
petent testimony. Yet the Board has permitted employers’ expressions of opinion on 
unionism to”be used to sustain the theory that he was guilty of violations of the 
N.LRA® 

Senator Taft’s example may not be entirely apt; much would depend 
upon what the defendant had actually said, and when. If he had ex- 
claimed: “I hate Republican senators and think they are a menace to this 
country!’ and then two days later a Republican senator was found mur- 
dered under circumstances which threw suspicion toward the defendant, 
his volatile views would probably be admissible. 

If the intent of Congress has been accurately appraised, this free speech 
clause represents a significant development in labor-law philosophy, be- 
cause the old theory was that, by virtue of the inherent craving for eco- 
nomic security and the ancillary fear of biting the hand that feeds, em- 
ployees were always to be protected against pregnant, trenchant implica- 
tions expressing employers’ views on labor matters. 

This thought comes to mind: Can Congress legislate with respect to a 
constitutional freedom? Free speech, we all know, is a qualified freedom, 
as Mr. Justice Holmes said in the Schenck case in pointing out that a man 
may not lawfully shout “ Fire!” falsely in a crowded theater.* But doubts 
arise when Congress presumes to remove some of those qualifications in a 
particular sphere of activity. Now, of course, Congress may validly limit 
the right of free speech if it acts reasonably to protect the public interest.” 
But can Congress legislate away, in effect, the qualifications placed on a 
constitutional freedom by judicial decree? 


we concurred with Senator Morse in objecting to the provision in the Act pertaining to ‘free 
speech.’ We did agree that under one possible construction, it might result in a rule of exclusion 
more stringent than followed even in criminal cases. We certainly did not agree with Senator 
Morse, however, that the whole provision was undesirable.” 

% 93 Cong. Rec. 6610 (June 5, 1947). 

* 93 Cong. Rec. 7002 (June 12, 1947). 

$4 See, for example, cases cited in 31 C.J.S. § 258 (1942); People v. Fisher, 295 Ill. 250, 258, 
129 N.E. 196, 199 (1920); MacNeil, Illinois Evidence § 54 (1927). 

s International Ass’n of Machinists v. NLRB, 311 U.S. 72, 78 (1940); NLRB v. Falk 
Corp., 102 F. 2d 383, 389 (C.C.A. 7th, 1939); see also NLRB v. Virginia Electric & Power 
Co. 314 U: S. >. 77 (1941); Thomas v. Collins, 323 U.S. 516 (1945); Sinsheimer, Employer 

Free Speech, 14 Univ. Chi. L. Rev. 617 (1947). 
United States v. Schenck, 249 U.S. 47, 52 (1919). 
6 United Public Workers v. Mitchell, 67 S. Ct. 556, 569 (1947). 
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So far the Supreme Court has ruled that employers cannot be deprived 
of their right of free speech so long as their statements are not “coercive,” 
but that “the mere fact that language merges into a course of conduct 
does not put that whole course without the range of otherwise applicable 
administrative power. In determining whether the Company actually in- 
terfered with . . . its employees, the Board has the right to look at what 
the Company has said, as well as what it has done.’”* Now Congress says, 
in effect, that the Board cannot look at what the employer has said unless 
he has expressly threatened reprisals or promised benefits. The courts may 
not construe this clause as broadly as a few members of Congress had 
hoped and intended.** 

Mr. Justice Rutledge said in Thomas v. Collins that Congress has the 
power in the first instance to delineate the qualifications which attach to 
the right of free speech, but that “. . . in our system where the line can 
constitutionally be placed presents a question this court cannot escape 
answering independently, whatever the legislative judgment, in the light 
of our constitutional tradition.””° 

So only time and the Supreme Court can tell us the fate of, or the judi- 
cial limitations on, the free speech clause of the new law. 

Passing from this complex question of constitutional law, what are the 
practical aspects of this clause? Henceforth employers may tell their em- 
ployees what their views are concerning unions, freely and forcefully, pro- 
vided that management does not use threats or favors as weapons or re- 
wards to force those views upon the employees. Subject to this limitation 
employers may safely “take sides” in union matters.” But they must not, 
of course, in any way attempt to implement their opinion by overt acts 


* NLRB v. Virginia Electric & Power Co., 314 U.S. 469, 478 (1941). 


“foe fer eapeepinngs Dona Rec. 7002 (June 12, 1947); 93 Cong. Rec. 6604 (June 5, 1947); 
see also Cox, Some Aspects of the Labor Management Relations Act, 61 Harv. L. Rev. 1, 17 
novi whem it is said: “Section 8(c) itself contains nothing to suggest that in de 

the presence of a threat or promise the Board is to shut its eyes to extrinsic circumstances 
look only to the naked words. In the labor field, as elsewhere, language takes on its meaning 
from its context.” 


1 323 U.S. 516, 531-32 (1945). 


™ NLRB v. Mylan-Sparta Co., 14 C.C.H. Lab. Cas. 464,306 (C.C.A. 6th, 1948); see NLRB 
v. Clark Bros. Co., 163 F. ad 373 (C.C.A. ad, 1947) (decided prior to the new law). And see 
Ames Spot Welder Co. v. United Electrical Workers, C.C.H. Lab. L. Serv. [6298 (NLRB, 
1947), where the employer was held to have committed an unfair labor practice (i.e., 
coercion) when he had questioned an employee as to union affiliation and threatened to reduce 
the work week if the union came into the plant. Compare the Board’s ruling of Dec. 10, 1947 


facturers), C.C.H. Lab. L. Serv. 96308 (NLRB, 1947). 
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which could fairly be construed as discrimination against the union or its 
members—such as, for example, discharging an employee because he 
joins a union which management does not favor. The distinction, it would 
seem, is between speech and conduct.” 

The first ten months under the Taft-Hartley Act have shed little light 
on the trend of judicial construction of the free speech clause.’ By far the 
most significant developments were (a) the ruling of General Counsel Den- 
ham, privately issued in November 1947 to all Board attorneys, directing 
them to ask trial examiners to receive in evidence all statements made by 
employers, leaving to the Board itself to decide whether the statements 
were coercive or non-coercive; and (b) the truly important decision of the 
Board in the Bailey case in which it reversed the trial examiner and 
held that the employer was not guilty of an unfair labor practice in dis- 
tributing circulars to his employees during a pre-election campaign dis- 
cussing “the bad reputation of the union,” the union’s failure to secure 
benefits for its members in other companies, its participation in “disgrace- 
ful mob picketing” and “riots,” and the fact that the local was affiliated 
with a union “whose Chicago branch became notorious as being a racket 
and controlled by a member of the Capone gang,” the Board saying 
that: “Although they clearly indicated the respondent’s antipathy toward 
the union and its leaders and the respondent’s preference for individual 
bargaining, they appear to be only such expressions of opinion as are pro- 
tected by the constitutional guarantee of free speech.”’” 


7 On Sept. 23, 1947, Dr. John R. Steelman wrote to the author as follows regarding this 
part of the article: “‘Basically, I agree with you that the extent to which Congress can qualify 
the limits of free speech is a matter for decision by the Supreme Court. I cannot entirely agree 
with your analysis, however, of the distinction between the new and old law on this point. For 
one, in the colloquy between Senator Taft and Senator Pepper to which you refer, I would men- 
tion that Senator Taft admitted that, although a bare statement by itself could not be deemed 
evidence of a threat, surrounding circumstances might be taken into account and such state- 
ment could be considered if a discharge was determined to be illegal. [Author’s note: see 
note 60 supra, where reference is made to this.] Thus, the harshness of the new evidence rule is 
somewhat tempered and made to conform more to the prior practice. In another way, the 
prior practice is not too far different, since the Board, in the course of time, refused to consider 
anti-union expressions by themselves if unaccompanied by threats; it did, however, regard 
them as part of the background.”’ On March 18, 1948 Paul M. Herzog, Chairman of the NLRB, 
said: “The Board has not yet discovered the precise extent to which it is now precluded by 
Section 8(c)—commonly known as ‘the free speech amendment’—from considering as evidence 
of unfair labor practices, whether charged against employers or against unions, statements that 
had probative value under the original Wagner Act. There is no doubt that the law has been 
modified; by applying the new section in several old unfair labor practice cases, we have recently 
found it necessary to reverse a number of Trial Examiners’ Intermediate Reports. See, for ex- 
ample, Matter of Fulton Bag & Cotton Mills, 75 N.L.R.B. rr1.” Release 50 of the NLRB 
(italics added). 

73 See, for example, the two Board rulings of December 1947, note 71 supra. 

oo Lab. L. Serv. 98461 (1947); Bailey Co., C.C.H. Lab. L. Serv. 46337 (NLRB, 
1948). 


j 
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The Board rejected without discussion the trial examiner’s theory that 
the employer’s statements were part of a coercive “course of conduct.” 
This is particularly significant because in the same case the Board held 
that the employer had unlawfully interfered with the union in calling the 
employees to his office, immediately preceding the election, and promising 
them substantial economic benefits. It will be seen that the Board did not 
strike from the evidence the testimony concerning the statements made 
in the circulars by the employer, as Section 8(c) would have justified its 
doing, but instead interpreted the proof as merely the exercise by the em- 
ployer of his right of free speech. 


TERMINATING UNION AGREEMENTS 

The collective bargaining section of the Act provides that if the bargain- 
ing results in a contract, then neither party may terminate it unless it 
gives 60 days’ notice in advance.’s During that cooling-off period the union 
may not strike. 

Unions and management should remember that, failing the giving of 
such a notice, their contract continues in effect, even beyond its stated 
termination date, until such a notice and cooling-off period occur. The 
law of contracts tells us that parties who hold over under a one-year 
agreement are bound by operation of law for another full one-year peri- 
od.” Perhaps this principle is modified where the holding-over was com- 
pulsory under a statute of this type, but the issue can be avoided entirely 
by the simple expedient of taking care to comply strictly with the contract 
termination requirements of the law. 

But here’s the real “‘catch,” say the unions, in Section 8(d): if an em- 
ployee does strike within that 60-day cooling-off period, under the law he 
thereby loses his “status as an employee,” as well as most of his rights 
under the Act. On the other hand, they say, management could, during 
this same 60-day period, engage in unfair labor practices to goad the union 
into an unlawful strike; yet management would be entirely free from 
redress, except a “‘cease and desist” order after hearings before the Board 
which would consume months of time. In the meantime, during the 
unlawful strike management could possibly have obtained a new represen- 
tation election at which all union strikers would be ineligible to vote.” 

While on paper this is an inequitable situation, in practice it is most un- 
likely that it will harass employees or unions. In instances where manage- 

7s §8 (d). 

% Hines v. Ward Baking Co., 155 F. 2d 257, 260 (C.C.A. 7th, 1946). 

7 See S. Min. Rep. 105, 80th Cong. rst Sess., at 21 (1947). 
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ment’s conduct is improperly provocative, the union need only delay its 
strike until the end of the 60-day cooling-off period.” 


REPRESENTATION PROCEEDINGS 

Of the several changes effected by Section 9(c) in the procedure for de- 
termining which union the employees desire to have represent them, these 
three are uppermost: 

1. Petition for Election: Now employers will have the right to file a petition 
for an election if one or more workers or unions have presented a claim 
that it or they represent a majority in the plant. Before, as you know, an 
employer could not do this unless two unions were pressing on him con- 
flicting claims.” 

2. Decertification:** One or more workers or a union (but not manage- 
ment) may now also file a petition for decertification of a union on the 
ground that it no longer represents a majority. The Board is given power 
to decide, after investigation, whether to hold a hearing on the representa- 
tion claims, but is required to conduct an election, not oftener than once a 
year, if it finds at the hearing that the claim has some substance.™ 

3. Loss of Vote: “Economic strikers” (i.e., those on a strike not caused by 
unfair labor practices) who have been permanently replaced, and em- 
ployees who strike during a 60-day cooling-off period, are denied the right 
to vote in a representation election.” 

78 Dr. Steelman wrote the author concerning this point: “Your comments on termination 
of union agreements are very apt, since at this time we cannot foretell the effect of the new law 
on contracts. The suggestion you make about delaying strikes, however, might be considered 
in the light of the oft-cited argument that time is of the essence in strike strategy.” 


79 §§ o(c)(1)(A) and (B). Two regional directors of the NLRB have held that an employer’s 
petition will be be dismissed where the sole union involved has not complied with the filing re- 


sole participant. C.C.H. Lab. L. Serv., Report 

Letter No. 376 (Dec. 11, 1947). And on December 2, 1947 the NLRB held that on an em- 
ion the non-complying union would be kept off the ballot and only the other 

thereon. Lowenstein, Inc., C.C.H. Lab. L. Serv. {6286 (NLRB, 1947)- However, 


tation proceeding of asserting the contract as a bar to the proceed- 
ing. American Chain & Cable case, C.C.H. Lab. L. Serv. $6356 (NLRB, 1948). 

*e Gerard D. Reilly, in a letter to the author, said: “This (decertification] is not a good 
term, since recognized, as well as certified, unions can be the subjects of non-union petitions.” 
In the first decertification election under the new law, the Board directed that the name of a 
non-complying union be placed on the ballot, the Board saying: ‘‘Under our policy, the union 
would be certified if it wins the [decertification] election, provided that at that time it is in com- 
pliance with Section 9(f) and (h) of the Act. Absent such compliance, the Board would only 
certify arithmetical results of the election.” Harris Foundry and Machine Co., C.C.H, Lab. 
L. Serv. $6347 (NLRB, 1948). 

* § o(c)(x). 

% § o(c)(3); see 93 Cong. Rec. 4320 (April 29, 1947); see also NLRB v. Mackay Radio & 
Telegraph Co., 304 U.S. 333, 345 (1938), where economic strikers who had been replaced were 
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4. Determination of Bargaining Units: Section 9(b) provides that (a) pro- 
fessional employees may not be grouped with non-professionals without 
the consent of the former, (b) craftsmen may not be grouped with other 
employees merely because such grouping was followed in a previous 
Board determination, (c) plant guards must be separated from other em- 
ployees, and (d) the extent of organization in a company is not to be a de- 
cisive factor in the selection of the appropriate bargaining unit. 

These innovations are important and, in the main, constructive. Organ- 
ized labor, however, feels that the right of an employee to file a petition 
for decertification will enable management to harass unions by causing 
the bargaining agent’s majority status to be repeatedly attacked.*? And 
the CIO in its official booklet on the law says that employers should per- 
mit unions to prove their majority representation of the employees by in- 
formal means without Board participation and that “‘an employer who in- 
sists on getting us involved in the machinery of the new Act for this pur- 
pose is only making clear the fact that he wants to resist and delay recog- 
nition and hopes for a possible slow death for the union.”’*4 

These are strong sentiments. In conforming with the procedure required 
by the law most employers will have no such vicious motive in mind. Fur- 
thermore, it is difficult to see how the new election machinery can in any 
way hurt unions which are giving their members effective representation. 
Incidentally, the AFL does not seem to share these violent views of the 
CIO.*s 

How has organized labor fared under this new representation election 
machinery? Here are the data as issued by the Board under the new law 
in the period from August 22, 1947 through February 28, 1948: 


not entitled to reinstatement. For three important interpretations by the Board of the rights 
of employers in their treatment of economic strikers, see National Grinding Wheel Co., C.C.H. 
Lab. L. Serv. $6341 (NLRB, 1948); Container Mfg. Co., C.C.H. Lab. L. Serv. 6342 (NLRB, 
1948); Gould Mersereau Co., C.C.H. Lab. L. Serv. $6340 (NLRB, 1948). 

*. Gerard Reilly’s observation on this sentence is this: “But how? It would be interference 
if instigated by management.” 

“ Page 13, Article IV of pamphlet entitled “Analysis of the Taft-Hartley Act,” issued by 
the CIO in 1947. 

*sSee AFL pamphlets 1-5 on the new law, as issued in 1947 by its General Counsel’s 
Office. Dr. Steelman’s comments to the author on this part of this article are as follows: “Your 
Sci coder seoeegttas seaman a to be incomplete without reference to the amend- 
ments affecting appropriate 


acuaie stifhers talght' be tangeoved by otingeidiing betusen the Fumt ef back strikers to 
reinstatement and the right to vote.” 
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COLLECTIVE BARGAINING ELECTION RESULTS FROM 
AUGUST 22, 1947 THROUGH MARCH 31, 1948" 
I 
Elections in which AFL unions participated 
Totai elections 


Elections in which CIO unions participated 
Total elections 
Won by CIO 


Elections in which Independent unions participated 


Won by Independent unions .... 272 
It would be unwise to draw any conclusions from these sketchy figures, 
and particularly so without some reference to the experience under the 
old law. Here are the figures for 1945 and 1946, as contrasted with the re- 
sults under the new law since August 22, 1947.*” 


COMPARATIVE COLLECTIVE BARGAINING ELECTION RESULTS 
UNDER OLD AND NEW LAWS SHOWING PERCENTAGE OF 
ELECTIONS WON OF THOSE IN WHICH THE 
UNIONS PARTICIPATED 


From 8-22-47 
1946 Through 3-31-48 
67% 64% 
67% 64% 
Independents won... 67% 711% 


Again we stress that the data under the new law are too spotty to justify 
any final inferences, but one cannot help being intrigued by the tentative 
trend indicated by these interim figures. If these percentages should be 
maintained for a substantial period, say for a year, they will afford some 
credence to the cry of organized labor that the new law will injure af- 
filiated unions.** 


* Data taken from official monthly releases of NLRB. 

* Data for foek ee ee Seer on eee move in saneal vesiethe Ot Se 
years issued by the NLRB. Percentages since August 22, 1947, computed from figures given 
by the NLRB in its official releases for those months. 

© The possible unreliability of early statistics is underscored by the fact that during the 
months of November and December 1947, which the author had thought might be typical 
months, the AFL won only 54% of the collective bargaining elections in which it participated 
and the CIO won only 59% of the elections in which it participated, whereas 
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THE UNION SHOP 


Now we come to one of the great battlegrounds of the Act: the abolition 
of the “closed shop” and the imposition of stringent conditions precedent 
to a “union shop.””** As to the demise of the closed shop, it is not easy to 
understand what all the shouting is about.” Unions are not materially 
prejudiced if they secure a union ship in its stead; and employees have 
gained scant ground, indeed, as to freedom of choice, in achieving a union 
shop in lieu of a closed shop. There is precious little difference in principle, 
since under a union shop an employee must join the union within thirty 
days after he is hired. 

Senator Ball disagrees. He objected to this, saying in a letter to the 
author: 

There is a terrific difference between a union and a closed shop. In the latter the 
union controls the individual’s choice to get a job in the first instance. In the union 
shop freedom of job opportunity is safeguarded. To me that is essential to economic 
freedom. 

The author is in no sense opposed to the union shop. It is our considered 
view that in most instances management encounters fewer annoyances 
and higher personnel morale in a union shop because of the absence of the 
diversions flowing from competing unions or dissatisfied employees. But 
speaking, just for a moment, solely of the workers’ so-called ‘‘ economic 
freedom,” no significant difference is readily envisioned, from the individ- 
ual employee’s viewpoint, in (a) being required to be a member of a union 
before he applies for a job or (b) being required to join a union within 
thirty days after getting a job. 

The abolition of the closed shop does do away with the “‘hiring-hall” 
technique so annoying to some closed-shop employers who had to call the 
union every time they needed a new worker. In a few industries requiring 
highly skilled employees (such as, for example, the typographical aspect of 
the newspaper publishing business), the “hiring hall” has apparently been 
helpful to and favored by employers because it rid them of the nuisance of 
quickly searching out qualified workers when sudden vacancies occurred. 


unaffiliated unions won 71% of the elections in which they participated. As will be 
gathered from the tables published in the text, the results of elections conducted during the 
succeeding two months of January and February 1948 were more nearly comparable to the 
RTS SCG See a ee er re EF aT 
1047. 
* §§ 8(a)(3) and o(e). 


% The closed shop was outlawed in all railroads more than 20 years ago, without apparent 
pee on the vigor of the powerful railroad brotherhoods. 44 Stat. 577 (1926), 45 U.S.C.A. 
152 (1943). 
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The press has reported that after a conference with Mr. Lundeberg, head 
of a maritime union in California, Senator Taft said that he “might con- 
sider” revision of the labor law to permit continuance of the hiring-hall 
system for maritime unions.” 

But it is the mechanics of obtaining a union shop which inflame the un- 
ions and which have been a source of heavy work for the Board. If a certi- 
fied union petitions the Board that 30 per cent or more of those in the unit 
desire a union shop, the Board must conduct an election.” But a majority 
of all those in the unit, not just a majority of those who vote, must vote in 
favor of a union shop before it can be authorized.®* Organized labor com- 
plains that democratic processes require the victor in any election to 
achieve only a majority of the votes actually cast, and not of the votes 
eligible to be cast. 

If 30 per cent of the employees petition the Board to rescind the union- 
shop agreement, the Board must conduct an election.®* The law is silent, 
and hence ambiguous, as to whether a rescission must also receive a ma- 
jority vote of all those in the unit; but Senator Ball has written the author 
that Congress intended by this clause to require a majority vote of all 
those in the unit to achieve a rescission and that he hetiowes “the Board 
will so interpret it.” 

One of the vagaries of the new law is whether such rescission would be 
effective at once or at the end of the then current contract. If the latter, 
and if the contract ran for two years, a most unusual and highly undesir- 
able situation would ensue.* 

But the union’s worries are not over when the union shop is authorized 
by the secret ballot, because even then the employer may refuse to agree 
to a union shop for the reason that Section 8(d) provides that the obliga- 
tion to bargain in good faith “does not compel either party to agree toa 
proposal.” The House version of the bill would have required an advance 
showing by the union that the employer had agreed to a union shop before 
the union would be entitled to have a secret ballot taken to determine 

* Chicago Tribune, p. 1 (Sept. 14, 1947). But recently Mr. Taft indicated that he has no 


intention of favoring re a revision. Taft, Toward Peace in Labor, Collier’s, p. 21 (March 6, 
1948). 


9 § o(e)(1). The 30 per cent figure is a ruling of the Board. C.C.H. Lab. L. Serv., {5776.17 
(1947). The International Woodworkers of America (CIO) has attacked the 30 per cent stand- 
ard as invalid and without basis under the law. C.C.H. Lab. L. Serv., Report Letter No. 383 
(Jan. 29, 1948). 

% § 8(a)(3). 

% § o(e)(2). 

*%s Gerard Reilly has written the author: “It was not intended to change the Board rules 
regarding a contract being a bar until the end of its term.” 


SEEEEBEESODBS O4 


co 
du 
im 
th 
D 
be 
m 
sh 
bs 
th 
of 
he 
be 
he 





THE TAFT-HARTLEY ACT IN ACTION 621 


whether the employees approved a union shop.” This was rejected by the 
Conference Committee so that now the expensive secret ballot must be 
conducted by the Board before it can be known whether or not the em- 
ployer will agree to a union shop—with this administrative exception: 
On March 4, 1948 General Counsel Denham ruled that it would be legal 
for an employer and a union to include in a contract a union-shop provi- 
sion, in advance of an authorization election, if the contract specified that 
the provision would be effective only in the event the Board certified after 
the election that a majority of the employees eligible to vote have au- 
thorized a union-shop clause. Of course the union may lawfully strike if 
management refuses to agree to a union shop after the employees have 
approved it by secret ballot. 

Since there are between 20,000 and 30,000 union-shop or closed-shop 
contracts in force, the overwhelming extent of the Board’s task in con- 
ducting elections under the new clause regarding union shops can be well 
imagined.” For example, in January 1948 the number of cases filed with 
the Board represented an increase of 45% over the preceding month of 
December, 1947 (while, in turn, the December cases exceeded the Novem- 
ber cases by 49%); and of the 10,530 election petitions filed during the six 
months ending February 29, 1948, almost 75% (7,718) were for union- 
shop authorization elections.* 

The first ten months under the Act have failed to establish sufficient 


basis for this costly and awkward procedure, for it is a remarkable fact 
that union shops have been authorized by the employees in all but 38 out 
of 3,130 such elections (i.e., a winning percentage of almost 99%) which 
have been conducted under the new law.*® Nor has the margin of victory 
been slight. In excess of 90% of the votes in union-shop elections thus far 
held have been cast in favor of the union shop.’ 


ANTI-COMMUNIST AFFIDAVITS AND FINANCIAL STATEMENTS 


This same part of the law deprives unions of their right to invoke the 
benefits of the Act unless they file anti-Communist affidavits with the 
Board and lodge financial statements and other union data with the Secre- 
tary of Labor. They must also distribute copies of the financial reports to 

% § o(g) of the House Bill; see House Conference Report 510 on H.R. 3020, 8oth Cong. rst 
Sess., at 50 (1947); and see Senator Taft, 93 Cong. Rec. 5087 (May 9, 1947). 

97 See S. Min. Rep. 105, 80th Cong. 1st Sess., part 2, at 9 (1947). 

%* Official monthly NLRB releases. 

% Ibid. These figures are for the period ending February 29, 1948. 

*° Thid. As of March 1, 1948. 
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their members."™ These requirements extend to the international union, as 
well as the local, but the Board overruled its General Counsel and held 
that such affidavits need not be filed by officers of the AFL or, in effect, by 
officers of the CIO." 

Prior to the Board’s ruling, Senator Ball was reported by the press as 
saying that Mr. Denham’s interpretation was not the intent of Congress, 
but rather that affidavits from local union officials and from officers of the 
particular international union with which the local is affiliated, would be 
sufficient. Senator Taft was also reported as having taken somewhat the 
same position."*? 

When Senator Ball read this part of this article, he wrote the author 
thus: 

You do not quote me correctly. I said Denham’s ruling was thoroughly consistent. 
However, the drafters never discussed whether AFL and CIO were covered, but did 
want to make sure internationals were required to file before locals could use the Act. 


Incidentally, the remedy for a local is very simple. It can go independent and file. 
Which is why I am convinced AFL and CIO will both get in line before long.*™ 


It is interesting to note that the original drafts of both Senate and 
House bills provided for disqualification of unions if any of their officers 
could “‘reasonably be regarded” as Communists in accordance with pre- 
scribed tests."** However, in deference to the delay and difficulty inherent 
in proving communistic affiliation, the Conference Committee substituted 
the formality of affidavits. The sworn statements are conclusive of the 
question, except that if the officer has sworn falsely he may be prosecuted 


ror $§ o(f) and (g). The NLRB has tentatively interpreted this requirement for distribution 

financial reports in a most liberal fashion. The form of certificate to be filed on this subject 
by unions, as issued by the NLRB, lists four alternative methods of establishing that copies 
of the statements have been furnished to all members of the union. Two of those alternatives 
are a) supplying locals with copies for each member with directions to post one copy and “‘to 
announce that copies are available for all,” and b) “publication of a copy of the financial re- 
port in the union paper distributed in regular course to all members.” 

One of the four alternatives—and the one which would, as a matter of first impression, 
appear to be the sole method intended by Congress—is ‘mailing copies to all members.” See 
C.C.H. Lab. L. Serv., Report Letter No. 367, Part II, pp. 4-5 (Oct. 9, 1947). See also General 
Counsel Denham’s comments on this question in C.C.H. Lab. L. Serv., Report Letter No. 375, 
p. 4 (Dec. 4, 1947). 


te Northern Virginia Broadcasters and Local Union No. 1215, C.C.H. Lab. L. Serv. $6257 
(NLRB, 1947). 


3 Chicago Sun, p. 5, col. 1 (Sept. 10, 1947), reporting interview of Senator Taft of previous 
day in Chicago. 

#4 Letter to author. See also Senator Morse’s statement in the Senate, 93 Cong. Rec. 
5290 (May 3, 1947). 


95 93 Cong. Rec. 6604 (June 5, 1947). 
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by the Department of Justice and suffer a fine of $10,000 or 10 years in 
prison or both.’* 

The form of oath required by the Board (which must be filed annually) 
reads as follows: 

I am not a member of the Communist Party or affiliated with such party. I do not 
believe in and I am not a member of or support any organization that believes in or 
teaches the overthrow of the U.S. Government by force or by any illegal or unconsti- 
tutional methods."*7 

Although it is not strictly analogous in a legal sense, it is perhaps 
worthy of mention that Congress has in recent years appended to all ap- 
propriation acts a clause that no part of the appropriation may be used to 
pay the salary of any person who advocates, or is a member of an organi- 
zation that advocates, the overthrow of the government by force, and 
that any person who entertains such beliefs or is a member of such an or- 
ganization and who accepts salary from the government shall be guilty of a 
felony and be fined not more than $1,000 or imprisoned for not more than 
one year, or both. This clause, which is substantially the same in the vari- 
ous appropriation laws, also contains the following proviso: 

Provided, that for the purposes hereof an affidavit shall be considered prima facie 
evidence that the person making the affidavit . . . does not advocate, and is not a mem- 
ber of an organization that advocates, the overthrow of the Government of the United 
States by force or violence. . . 2 

The Board cannot entertain petitions for relief from unions which have 
not filed the required financial statements and Communist affidavits, but 
individual employees would not be barred; it is perhaps conceivable, 
though most unlikely, that the Board would act to penalize management 
for violations of the Act on the information of workers where their own 
union was in default for failure to file these affidavits."*® In fact, the AFL 
' has stressed to its members that, even though the union has not complied 
with this section of the law, “individual union members are free to invoke 
the protection of the Act.”™° 

In the Bindery Workers Union case, the majority of the Board ordered 
an employer to bargain with a union which had failed to file the required 

16 § o(h); 35 Stat. 1095 (1909), as amended, 18 U.S.C.A. § 80 (Supp., 1947); see also 
House Conference Report 510 on H.R. 3020, 80th Cong. 1st Sess. at. 49. (1947). 

7 C.C.H. Lab. L. Serv. 95820, 8455 (1948). Of these affidavits, 42,847 were filed with the 
Board prior to March 1, 1948. 

'*8 This same provision appears in all appropriation laws but a typical clause may be found 
in § sor of Title V of the “Departments of State, Justice and Commerce, and the Judiciary 
Appropriation Act, 1948,” approved July 9, 1947, Seth Cong. rst Sess., Ch. 211, P.L. 166 
(U.S.C., Cong. Serv., Adv. Sheet No. 7, p. 312, Sept. 1947). 

* § o(h). 

ue Page 2 of Bulletin No. 3 of the AFL on the new Act. 
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affidavits and financial statements, but only on the condition that the 
union comply with the law in these respects within thirty days."* In that 
case the Board said: 

We cannot believe that Congress intended the force of Government to be brought 
to bear upon an employer to require him to bargain in the future with a union which 
we now lack the authority to certify. 

This may reflect a disinclination, on the part of the majority of the 
NLRB, to penalize management for a refusal to bargain, if a complaint 
were filed by an employee, where the union of which the complainant was 
a member had failed to file the required affidavits and financial reports. 
Associate General Counsel Charles M. Brooks of the NLRB has said in- 
formally that non-complying unions will not be permitted to evade the 
filing requirements by having individual members institute charges 
against employers who refuse to bargain with such unions, and that the 
regional agents of the Board will not act on such charges where a non- 
complying union is involved.™ 

Constitutionality of the Anti-Communist Clause. The requirement of anti- 
Communist affidavits is offensive to some as an affront perpetrated on 
only one small group of citizens—union officials. For example, Harold 
Stassen has recently said: - 

This clause is as much against the American grain as would be a White House di- 
rective requiring every citizen to report once a year to the police station and file an affi- 
davit that he has not violated the law of the land. Men are presumed to be law-abiding 
and loyal . . . unless lawfully accused and legally found guilty.3 

It cannot be seriously doubted that the responsible leaders of the Sen- 
ate favored these affidavits in the expectation that such a requirement 
would assist unions in their efforts to drive out of office the relatively few 
Communists in their midst. But, however sincere the Congressional intent 
and however meritorious the goal, a question of constitutional law could 
conceivably be found to exist here.“4 Obviously, Congress may impose 


™ Marshall & Bruce Co., Nashville Bindery Workers Union, C.C.H. Lab. L. Serv. $6262 
(NLRB, 1947). To the same effect see Plankinton Packing Co., C.C.H. Lab. L. Serv. $6276 
(NLRB, 1947). And on Nov. 20, 1947, it was reported that the Board had revoked five direc- 
tions of election prior to the effective date of the new law because the unions had failed to com- 
ply with the registration and affidavit requirements of the Act. C.C.H. Lab. L. Serv., Report 
Letter No. 373, p. 6 (Nov. 20, 1947). See also note 79 supra. 

™ C.C.H. Lab. L. Serv. Report Letter No. 386, p. 11 (Feb. 19, 1948). However, Mr. Brooks 
added that the General Counsel’s office will continue to act on discrimination charges filed by 
individuals. 

™3 Stassen, Where I Stand (1947). 

4 On December 3, 1947 the National Maritime Union (CIO) filed a suit in the U.S. Dis- 
trict Court for the District of Columbia attacking the constitutionality of this aspect of the 
new law; a special three-judge court ruled in a 2-to-1 decision, that the clause was constitu- 
tional. National Maritime Union v. Herzog, 21 L.R.R.M. 2648 (1948). 
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conditions precedent to the enjoyment of remedies created by it, in this 
instance the benefits of the labor law. But may Congress do so as to only 
one of three groups of citizens to whom those remedies are available (i.e., 
union officials, employees, and employers)? We believe it may.” 

Presumably the constitutional attack which would be made is that this 
requirement of the law violates the due process clause of the Fifth Amend- 
ment in that it fails to extend equal protection to unions whose officials 
refuse to file the affidavits. But the Fifth Amendment, unlike the Four- 
teenth, has no equal protection clause.” 

The Congress has broad power to exercise its judgment as to which 
practices injurious to interstate commerce shall be prohibited, and how. 
The fact, for example, that this affidavit is required of union officials and 
not of employers or employees is a distinction which Congress may make 
if its judgment has ‘‘support in considerations of policy and practical con- 
venience that cannot be condemned as arbitrary.”*’ 

Surely the courts will not substitute their judgment for that of Congress 
as to (a) whether communism in labor unions is damaging to interstate 
commerce, and (b) if so, whether denying the benefits of the labor iaw to 
unions whose executives are Communists will deter the growth of com- 
munism, and (c) whether requiring affidavits of all union officials attesting 
that they are not Communists is a reasonable substitute for the onerous 


procedure of denying the enjoyment of the law only to those proved to be 
Communists. It would be difficult, indeed, to assert persuasively that the 
conclusions on these questions reached by Congress, after months of pub- 
lic hearings, as well as the mechanics which it adopted to implement those 
conclusions, are unconstitutionally arbitrary because unsupported by 
“considerations of policy and practical convenience,.”’™* 


"5 In-Cummings v. Missouri, 4 Wall. (U.S.) 277 (1866), and Ex parte Garland, 4 Wall. 
(U.S.) 333 (1866), statutes were declared unconstitutional, in 4 to 3 decisions, which for- 
size Poeren Wo Sghan > Savione eee arets Serre ak ont trae oon er ae one 
never borne arms against the United States. Justice Field said, in Cummings v. Missouri, 
supra, at 328: ‘The clauses in question subvert the presumptions of innocence. . . . They as- 
sume that the parties are guilty; they call upon the parties to- establish their innocence; and 
they declare that such innocence can be shown in only one way—by an inquisition, in the form 
of an expurgatory oath, into the conscience of the parties.” But these two cases are distin- 
guishable on the ground that the statutes were ex post facto bills of attainder because, in effect, 
they inflicted punishment for a past act. 


™¢ Steward Machine Co. v. Davis, gor U.S. 548, 584 (1937). 

"7 Thid. 

"8 Thid.; and see United States v. Petrillo, 67 S. Ct. 1538, 1542 (1947), where Justice 
Black said, "éConsequently, if in that there are 


industry which injuriously affect ee ee ee ae 
those practices, we could not set aside its legislation even if we were persuaded that employer — 
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As the Supreme Court said in upholding the Wagner Act: 

The Act has been criticized as one-sided in its application; . . . that it fails to pro- 
vide a more comprehensive plan, with better assurances of fairness to both sides. . . . 
We have frequently said that the legislative authority . . . need not embrace all the 
evils within its reach. The Constitution does not forbid “cautious advance, step by 
step,” in dealing with the evils which are exhibited in activities within the range of 
legislative power." 

The NLRB has gone so far in a pending case to say that the courts do 
not even have jurisdiction of the issue of the constitutionality of this 
clause when raised by a union which has been denied the processes of the 
Board due to failure to file non-Communist affidavits."*° The Board insists 
that no private rights were created by the Taft-Hartley Act, and that 
since Congress giveth so may Congress take away. Failure to file these 
affidavits, the NLRB would argue, does not forfeit the substantive private 
rights to self-organization and collective bargaining which unions had 
even before the Wagner Act, but instead merely deprives unions of the 
protection and enforcement of those rights under the administrative pro- 
cedure created by the Act. 

On this whole question of communism it is odd that Congress, since it 
and most voters have such antipathy toward the overthrow‘of-the-gov- 
ernment-by-violence precept of that political sect, has failed to outlaw the 
Communist Party in so far as Congress may properly do so. Thus far it 


has merely made liable to deportation aliens who are members of any 
group which advocates “the overthrow by force or violence of the Govern- 
ment of the United States.” The Supreme Court, incidentally, has ex- 
pressly refrained from deciding whether the Communist Party does in 
fact advocate governmental overthrow by force. 


BAN ON POLITICAL EXPENDITURES 
The ban on political expenditures is one of the most distasteful to or- 


practices also required regulation. . eee a ne Coen aah ee eee 
believed that as a matter of policy it would have been wiser not to enact the legislation or to 
extend the prohibitions over a wider or narrower area.” 

= NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 46 (1937); see also North American 
Co. v. SEC, 327 U.S. 686, 705 (1946). 

*#° See brief filed by the Board with three-judge court in the District of Columbia in response 
to constitutional attack brought by National Maritime Union. C.C.H. Lab. L. Serv., Report 
Letter No. 383, p. 6 (Jan. 29, 1948). 

™ As to the provisions of the law authorizing suits in the federal courts for damages for 
secondary boycotts, the Board would doubtless assert that new remedies, rather than new 
substantive rights, were thereby created. 

* 40 Stat. 1012 (1918), as amended, 8 U.S.C.A § 137 (1942). 

™3 Schneiderman v. United States, 320 U.S. 118, 148 (1943). 
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ganized labor because unions sincerely feel that it is unjustifiably severe 
and, at least in part, unconstitutional. 

The law amends Section 313 of the Federal Corrupt Practices Act by 
not only making unlawful political “contributions” by unions and cor- 
porations but also all “expenditures in connection with any election, pri- 
mary, convention or caucus for the purpose of selecting” federal elective 
officials. The word “expenditures” is what distresses the unions. It is one 
thing, they assert, for Congress to prevent political contributions but 
quite another to legislate against all “expenditures” in connection with an 
election, because the latter would outlaw such activities as radio political 
speeches paid for by unions, political editorials in union papers not sold for 
profit, the issuance of pamphlets praising or damning a candidate, and 
even the free distribution of excerpts from non-union newspapers.”* Em- 
ployers would likewise be prevented from doing any analogous things 
having a political tinge. 

The penalty is a fine of $5,000 for unions and corporations, plus $1,000 
against every officer and director who consents to the expenditure, or a 
year in jail, or both. 

It is curious that management has not shown some concern over this 
section. Senator Taft said in the Senate that corporations can no longer 
insert editorials praising or criticizing political candidates or parties in 
their own company publications if corporate funds are used to finance the 
publication thereof. *° Such publications are lawful only if fully supported 
by advertising or circulation revenue. 

It would seem that corporations will, as a practical matter, find this 
section even more confining than will the unions for this reason: unions 
can and no doubt will organize separate entities, such as the old Political 
Action Committee, to receive contributions from individuals for use in 
political campaigns. An association of manufacturers could accomplish 
the same result, but since it would have to be an unincorporated entity 
and since the contributions to it would have to come from individuals and 
not from corporations, it might not be a feasible alternative.”’ 

On February 11, 1948 a federal grand jury in Washington, D.C., in- 
dicted the CIO and its president, Philip Murray, for violating this section 
by publicizing in the CIO News on July 14, 1947 the endorsement by Mr. 
Murray of Edward A. Garmatz for reelection to Congress. The CIO and 
™ § 304. 
$93 Cong. Rec. 6593-6605 (June 5, 1947). 
™ 93 Cong. Rec. 6504 (June 5, 1947). 

*" 93 Cong. Rec. 6595 (June 5, 1947). 
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AFL have been spoiling for a fight over this clause, but the Department of 
Justice has ignored the earlier instances of defiance, such as this statement 
of Walter Reuther, president of the United Automobile Workers, CIO, as 
printed in the union’s newspaper: 

In deliberate and conscious defiance fof the Act] I urgently urge union members and 
all other citizens of the 8th District [Penn.] to work for the election [to Congress} of 
Phil Storch.* 

It has been said that the motivating factor in the enactment of this 
section was the widely publicized Cecil B. DeMille situation. DeMille was, 
along with all members of the American Federation of Radio Artists, as- 
sessed $1 in September of 1944 to raise funds to enable the union to fight 
a proposed amendment to the California constitution. DeMille, who fav- 
ored the amendment, refused to pay the assessment and was promptly 
suspended from the union. Since the union had a monopoly in the radio 
field, this meant that DeMille was ruled off the air and thereby was pre- 
vented from continuing with his weekly dramatic program which reputed- 
ly paid him $5,000 per week.® Congress, it has been surmised, felt that 
few workers could afford such costly political independence and therefore 
barred political “expenditures” as well as contributions." 

Every observer should “go off the deep end”’ at least once, and there- 
fore the guess is hazarded that the Act will be upheld as to the ban on ex- 


penditures made by unions or corporations direct to candidates or political 
parties, but that it will either be (a) found unconstitutional as to expendi- 
tures made in the pure expression of the views of the organization on po- 
litical candidates, or (b) construed so narrowly as not to prohibit such ex- 
penditures."* 


%8 Chicago Daily News, p. 10, col. 2 (Sept. 9, 1947); and see AFL pamphlet No. 1 on the 
new law. 


9 DeMille sought to restrain the union from expelling him from membership. On Decem- 
ber 16, 1947 the California Supreme Court, in a unanimous decision, ruled that the expulsion 
was a lawful penalty for DeMille’s failure to abide by “‘majority rule” and that it did not 
deny DeMille the exercise of “free speech.” DeMille v. AFRA, 13 C.C.H. Lab. Cas.964,195 
wets 1947). 


3° This is not authoritative. at a oy Sv pv anpedbrypaenor ag aye 
ae However, it is a story which has had rather general acceptance in certain quarters. 
See, for example, New York Sun (Oct. 23, 1947), which relates the story without qualifica- 
tion as being the reason Congress incorporated § 304 in the Act 
13" See Bowe v. Secretary of the Commonwealth, 320 Mass. 230, 69 N.E. ad 115 (1946), 
where a somewhat similar law was held unconstitutional as an abrogation of the rights of 
freedom of press and peaceable assembly, since under such a law a union would be unable to 
“get its messages to the electorate.” Professor Sutherland, after stating that the situation 
dealt with in § 304 may be said to be distinguishable from the facts of Thomas v. Collins, 323 
U.S. 516 (1945), where the Court held a Texas statute unconstitutional which required labor 
organizers to obtain a license before soliciting union memberships, said: “But is it so very dif- 
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BREACH OF CONTRACT CASES 


Either party to a union contract may now sue for breach of contract 
in the district courts “without respect to the amount in controversy or 
... the citizenship of the parties”; and unions may be sued as an entity 
for their own acts and those of their agents. However, judgments against 
unions are payable only out of union assets and are not enforceable against 
individual members.'* Breach of contract is not an unfair labor practice. 

This section is especially important here in Illinois where (unlike many 
jurisdictions) neither the legislature nor the courts had as yet authorized 
suits at law against unions as such.*** 

By enacting Section 301, Congress probably laid to rest the theory that 
collective bargaining agreements are not orthodox contracts at all but, 
instead, are akin to treaties of peace which require or deserve special treat- 
ment under our laws. In 1944 Mr. Justice Jackson likened such contracts 
to tariffs established by a common carrier or to utility rate schedules, 
which do not of themselves create relationships but which do govern the 
terms of the carrier or shipper whenever and with whomever such relation- 
ships are established. Indeed, in some European countries, according to 
Professor Gregory, the terms of a collective bargaining contract become 
official government regulations when approved by the government." But 
the new labor law seems to view union contracts as third-party-beneficiary 
agreements, subject to the conventional law of contracts. 

This section retains in the statute the “apparent authority” rule of the 
law of agency, by providing that in determining the liability of a principal 
for the acts of his agent the question whether the act complained of was 
actually authorized or subsequently ratified by the principal shall not be 
controlling."** This same phraseology appears in the list of definitions of 


ferent? If Texas cannot stop the one, can Congress stop the other? There is‘an arguable ques- 
tion about Section 304... and a careful lawyer cannot, without a little squeamishness, 
briskly say that the Supreme Court will brush off any objection raised under the First Amend- 
ment.” Sutherland, Reasons in Retrospect, 33 Corn. L.Q. 1, 28 (1947). After this article was 
completed, the District Court sustained the motion of Philip Murray and the CIO to dismiss 
the criminal proceeding brought against them on the ground that the political-expenditure pro- 
vision of Section 304 was unconstitutional as an unwarranted limitation on the right of free 
speech and free press. United States v. CIO and Philip Murray, 14 C.C.H. Lab. Cas. $64,384 
(D.C. Dist. Col., 1948). On March a9, 1948 the Supreme Court granted certiorari. 16 U.S.L. 
Week 3294 (1948). 
+ §§ gor(a) and (b). 


33 Pullman-Standard Car Mfg. Co. v. Local Union, 152 F. ad 493, 495 (C.C.A. 7th, 1945); 
Montgomery Ward & Co. v. Franklin Union, 323 Ill. App. 590, 592, 56 N.E. ad 476, 477 (1944). 


84 Gregory, Labor and the Law 385 (1946); J. I. Case Co. v. NLRB, 321 U.S. 332, 335 
1944). 


"5 § 301(e). 
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terms used in the Act.*** The General Counsel of the Board has taken an 
extreme view of the effect of this provision on the responsibility of unions 
for picketing."*” 

This brings to mind the new definition of the word “employer.”’ Now 
the law says that it includes “any person acting as an agent of an employ- 
er,” whereas under the old Act “employer” embraced any person acting 
“in the interest of the employer.’”"** Under the old law the Board and the 
courts held management responsible for the acts of their supervisors not 
only where they had not authorized or ratified the acts but where they had 
instructed the supervisors to maintain strict neutrality toward union ac- 
tivity. And sometimes mere “‘leaders,’”’ who were not even of the stature 
of foremen or supervisors, were held to have bound their employers by 
their actions." 

But this fact should be underscored: The new law in no way changes 
the principle of respondeat superior in this field, and employers will con- 
tinue to be liable for the unauthorized acts of their supervisory employees 
who to a third party would appear to have “apparent authority,” unless 
the management informs all employees that specified supervisors do not 
have authority to bind the company.'* 

So, employers for all practical purposes are in the same position in this 
particular respect as they were before. These same rules are applicable to 
unions also, although there is this difference: The Congressional debates 
establish clearly that the word “agents,” when used in conjunction with 
“labor organizations” in the law, does not embrace mere members of the 
union.'* Hence, at least until General Counsel Denham asserted his sur- 
prising interpretation in the Sunset Line & Twine case,’” unions needed 
only to be concerned about the acts of their own officials and organizers, 

16 § 2 (13). 


137 In the Sunset Line & Twine Case, General Counsel Denham argued that a union, as prin- 
cipal, must be held accountable for the acts not only of its officers but also of every person ina 
picket line if a union officer was present during the objectionable incident. The trial examiner 
did not have to rule on this contention but did go out of his way to say that if the contention 
were upheld it ‘‘would reduce to shambles the long established law of agency” which places 
the burden of proving agency through ratification on the party who relies on such ratifica- 
tion. C.C.H. Lab. L. Serv., Report Letter No. 383, p. 11 (Jan. 29, 1948). 


138 § 2(2). 
139 American Steel Scraper Co., 29 N.L.R.B. 136 oer: International Ass’n of Machinists 


v. NLRB, 311 U.S. 72, 79 (2040); North Carolina Finishing Co. v. NLRB, 133 F. 2d 714, 
716 (C.C.A. 4th, 1943). 


+4 For a ruling showing how severe the Board is in its requirements in this connection see 
Fulton Bag & Cotton Mills, C.C.H. Lab. L. Serv. 46352 (NLRB, 1948). 

14" 93 Cong. Rec. 4561 (May 2, 1947). 

1# See note 137 supra. 
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whereas employers are responsible for everything done or said by their 
superintendents, foremen, supervisors, and others having minor authority 
(listed in the Act) if “such authority is not of a merely routine or clerical 
nature but requires the use of independent judgment.’”"** However, if Mr. 
Denham’s view concerning union responsibility for the actions of picketers 
is adopted, organized labor will have far graver problems than manage- 
ment in this respect." 

































UNLAWFUL PAYMENTS TO UNIONS 
There is a fine of $10,000 or one year in jail, or both, for violation of 

Section 302, which makes unlawful the payment of “money or other thing 

of value” to union representatives except the following: 

1. Payments for services rendered. 

2. Payments of bona fide claims and judgments. 

3. Selling or purchasing commodities in “the regular course of busi- 






4. " Checking-off union membership dues. 

5. Payments to welfare funds established since January 1, 1947, sub- 
ject to certain conditions, including the administration of the trust fund 
by management and employees jointly. 

A fact rarely mentioned in connection with this section is that viola- 
tions thereof may also be the basis for injunction suits brought by employ- 
ers, as well as the government, because the protection afforded unions by 
the Clayton Act and the Norris-LaGuardia Act is expressly withdrawn."* 

It must be kept in mind that management may check off only “mem- 
bership dues,” and then only if authorizations are executed by the em- 
ployees.* One union is contending that the words “membership dues” 
are broad enough to include initiation fees and special assessments, but 

. nothing can be found in the Congressional debates or committee reports 
to substantiate this assertion. John L. Lewis, however, seems to have per- 
suaded the mine owners, in his 1947-48 wage agreement (signed subse- 
quent to the enactment of the new law), to check off initiation fees and as- 
sessements, as well as dues.*47 

143 § 2(11). 

™4 Relatively few damage suits have been filed under the new law. For an interesting dis- 
cussion of certain constitutional aspects of such proceedings, see Colonial Hardwood Flooring 
Co. v. International Union United Furniture Workers, 14 C.C.H. Lab. Cas. 964,325 (D.C. 


Md., 1948), where the court discusses those points in an opinion denying the union’s motion 


to dismiss a damage suit based upon the calling ofa strike in violation of a no-strike clause in 
contract. 


8 § 302(e). #4 § 302(c)(4). 


“47 National Bituminous Coal Wage Agreement, dated July 7, 1947, C.C.H. Lab. L. Serv- 
617.114 (1947). The General Counsel’s Office of the AFL has distributed to local unions five 
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It is to be hoped that Congress, in its desire to favor employers and in- 
dividual employees, has not rendered a disservice to management by re- 
quiring individual authorizations from employees for the checking-off of 
dues. It places a burden on employers to make certain that dues are not 
deducted from the wages of employees who have never given authoriza- 
tion or who have revoked their original authorization. This means more 
bookkeeping.** 

And since Section 302 inflicts criminal penalties, how about the cus- 
tom of some large corporations of placing “good-will” advertisements in 
union journals? It is difficult to see how management can safely justify a 
continuation of this nice gesture because it just simply doesn’t clearly fall 
within any of the exemptions. The only remotely analogous exemption is 
Section 302(c)(3) authorizing payments to unions “with respect to the 
sale or purchase of an article or commodity at the prevailing market price 
in the regular course of business.” 

Good-will ads are hardly a commodity purchased in the usual course of 
business, unless the employer makes a product of such a nature that the 
sale thereof might be directly or indirectly fostered by the union readers. 
On the other hand, Senator Ball disagrees with the foregoing sentence and 
writes: “I would say good-will ads are a commodity.” 

Actually, of course, this section was intended only to frustrate ‘“‘shake- 
downs” and to regulate welfare funds, but nevertheless management may, 
since criminal laws are always to be strictly construed, wish to await a 


ruling from the courts before risking criminal penalties for violation of this 
section."4* 


pamphlets on various phases of the new law and Mr. Woll has kindly made them available to 
the author of this paper. In pamphlet No. 1, the AFL states that under the new law “‘the em- 
ployer may deduct the amount of union dues (and dues only)” under an authorized check-off. 


+48 A treasurer of an interstate corporation gave the author this list of payroll deductions 
already in effect at his company: 

Federal Withholding Tax 

Federal Social Security (0.A.B.) 

State Unemployment Insurance 

Group Life Insurance 

Group Accident and Health Insurance 

‘Blue Cross” Hospital Plan 

‘‘Blue Shield” Medical Service Plan 

Philadelphia City Income Tax (as to employees in that city) 

Rhode Island State Sickness Insurance (for workers in that state) 

Uniform and tool deductions 

Company pension plan. 

getianat agmbamatietoaih: sae quathamataae sheets printed because there was no 
space left in which to keep check-off records 


*# 93 Cong. Rec. 4805-83 (May 5, 1947). f 














THE TAFT-HARTLEY ACT IN ACTION 633 


EVIDENTIARY AND APPEAL QUESTIONS 

Rules of evidence of the district courts are now to be controlling in 
Board proceedings, although unfortunately Congress managed to detract 
from this constructive provision by tacking on the words “‘so far as prac- 
ticable.’’*** The Wagner Act expressly said that rules of evidence “shall 
not be controlling.” 

Next, we find that the Board’s conclusions must now be supported by 
“the preponderance of the evidence” and not, as before, merely by “all 
the testimony.”** This is intended primarily to prohibit the Board from 
invoking its so-called “expertness” in labor matters which enabled it to 
draw inferences from evidence which in and of itself did not constitute 
credible evidence of such weight as to support the Board’s findings.** 

On review, the court of appeals may inquire to see whether the Board’s 
findings of fact are ‘‘supported by substantial evidence on the record con- 
sidered as a whole.””*** Before, the Board’s findings were conclusive “‘as to 
the facts, if supported by evidence.’"** Although the House felt that the 
courts were being given wider latitude in reviewing findings of fact, Sen- 
ator Morse said in the Senate that it was the intention to have the find- 
ings of the Board subject to the same scope of review as the findings of 
other agencies under the Administrative Procedure Act, i.e., the findings 
shall be conclusive “if supported by substantial evidence.” In short, this 
means that no change has been made at all because even the old law had 
been construed, you will recall, to mean that substantial evidence must be 
the basis for the Board’s fact findings, even though the Act itself only re- 
quired that the findings be supported by “evidence.’** 

Senator Ball, commenting on this part of the article, wrote: 

Senator Ives, not Morse, originated the findings of fact language; and the require- 


ment that the record as a whole must be considered was intended to go further than 
present rules. . 


But in NLRB ». Austin Co. the Court held that “we are compelled to 
the conclusion that, in effect, the scope of our review under the new Act 

8° § 10(b). 

St 48 Stat. 926 (1934), as amended, 29 U.S.C.A. § 160(b) (1947). 

1 § ro(c). See 48 Stat. 926 (1934), as amended, 29 U.S.C.A. § 160(c) (1947). 

‘3 House Conference Report 510 on H.R. 3020, 8oth Cong. 1st Sess., at 54 (1947). 

84 § ro(e). 

* 48 Stat. 926 (1934), as amended, 29 U.S.C.A. § 160(e) (1947). 

"93 Cong. Rec. 5289 (May 13, 1947). 


*s7 See NLRB v. Columbian Co., 306 U.S. 292, 299 (1939); NLRB v. Montgomery Ward & 
Co., 133 F. 2d 676, 685 (C.C.A. gth, 1943). 
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is only immaterially changed from the scope of our review under the 
N.L.R.A.”"* 

It is surprising to find in an address written by William M. Leiserson, 
former member of the NLRB and now Director of Labor Organization 
Study at Johns Hopkins University," that unions should not hire lawyers 
to handle their important complaint cases under the new law, nor should 
employers do so; and that, instead, unions should be represented by “un- 
ion representatives” and employers by “experienced labor relations 
men.” However, Dr. Leiserson did say that whenever the cases “get into 
the courts for review or on appeal, or for any other reason, they should be 
turned over to lawyers.” In other words, after the record is made, after 
the proofs are closed, after the horse is stolen, call in the lawyers and let 
them at least lock the barn.” 


NATIONAL EMERGENCY STRIKES 


Space limitations forbid a discussion of the provisions of Title II of the 
Act dealing with the conciliation of labor disputes. And with respect to 
the handling of strikes involving a national emergency, only a sketchy 
summary may be given. 

Whenever, in the President’s opinion, a strike involving a substantial 
part of an entire industry will imperil the national health or safety, he 


may appoint a board of inquiry and, upon receipt of the report from that 
board, direct the Attorney-General to obtain a 60-day injunction. At the 
end of the 60-day period the board of inquiry shall report to the President 
the then current position of the parties, including the employer’s last offer 
of settlement. The Labor Board then must take a secret vote of the em- 
ployees as to whether they wish, to accept the final offer of settlement 
made by their employer. The Attorney-General must then move to dis- 
charge the injunction and the President must submit to Congress a full 
report on the situation, together with such recommendations as he may 
see fit to make for appropriate action."* The events of March and April 
1948 have confirmed the foregone conclusion that this tedious and in- 
effectual machinery will not cause one such as John L. Lewis to suffer any 
sense of frustration. 


88 13 C.C.H. Lab. Cas. 964,193 (C.C.A. 7th, 1948). 
19 On January 30, 1948 the President appointed Mr. Leiserson chairman of an emergency 
board to hear a wage dispute involving 125,000 railroad workers. 


*6° The speech was delivered on August 4, 1947 to the International Brotherhood of Boiler- 


makers. See pages 18-20 of printed booklet of speech of Dr. Leiserson as published by the 
Brotherhood. 


s §§ 206-10. 
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CONTRACTING AWAY THE LAW 

Some unions are endeavoring to obviate the impact of the new law by 
insisting upon the insertion of special clauses in union contracts. The fol- 
lowing are perhaps the most significant: 

1. The omission from contracts of the “‘no-strike” clause, or the incor- 
poration of a clause that nothing in the contract shall prohibit a strike. 

2. Where no-strike clauses are inevitable, the unions like to include a 
clause that the responsibility of the union for a strike is confined to strikes 
which its responsible officers have actually authorized or ratified. Now, as 
we have pointed out earlier in this article, it is doubtful whether Congress 
intended or the courts would hold unions liable for unauthorized strikes 
which they made a sincere effort to avert or to terminate. However, if the 
author’s view is wrong, then the clauses agreed to by the International 
Harvester Company and later by Lever Brothers Company in their new 
union contracts seem to be an excellent middle ground because they recog- 
nize the undeniable fact that the law is too harsh in penalizing unions (if it 
does) for wholly unauthorized “wildcat” strikes, and yet at the same time 
they also make it incumbent upon union officials to do everything reason- 
ably possible to persuade the unauthorized strikers to return to work." 

3. AFL unions are seeking to incorporate in their contracts a liqui- 
dated damages clause so that in the event either the union or management 
breach the contract the damages will be limited. 

4. Unions favor clauses which require avoidance of court procedure 
through arbitration in the hope that they can thus avoid breach of con- 
tract cases in the federal courts. The United Mine Workers contract, nego- 
tiated singe the new law went into effect, embodies this thought, although 
it does not affirmatively say that the arbitration is in lieu of the remedies 
specified in the Act." 

5. Unions will make every effort to avoid having their international 
union made a party to contracts. Obviously, this is to avoid the risk of de- 
pleting the treasury of the international union through judgments for 
damages for breach of contract and for secondary boycotts. 

These efforts on the part of unions to limit or avoid liability under the 
Act are in several instances of questionable legality. For example, it is 
entirely possible that the courts may, on the ground of public policy, re- 
fuse to recognize contract clauses barring court actions for breach of con- 


™@ Lever Brothers CIO contract, C.C.H. Lab. L. Serv. $621.00 (1947). 
3 C.C.H. Lab. L. Serv. 617.119 (2947). 
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tract or which set up arbitration as the exclusive remedy between the 
parties." 

After all, the public has a deep interest in the peaceful determination 
of labor disputes and with that end in view has a vested right to have the 
law of the land enforced in accordance with its terms. To paraphrase the 
language of Judge Evans in the General Motors case, the issue here would 
be, in effect, between the federal government on the one hand (repre- 
sented by the Labor Board) and the offending union or employer on the 
other hand. The controversy would not be to vindicate a private right but 
to give effect to the public policy as enunciated by Congress in the new 
labor law, namely, the avoidance of “industrial strife which interferes 
with the normal flow of commerce.”**s It is well settled, for example, that 
neither individuals nor their representatives could effectively waive bene- 
fits arising under the Wagner Act. 

But, obviously, the precise question is not free from doubt because if 
the remedies which the unions seek to have waived are only those purely 
private remedies open to the parties themselves (such as suits for damages 
for breach of contract or for secondary boycotts) and in no sense affect 
or prejudice the remedies involving, or the jurisdiction of, the Labor 
Board itself, then perhaps the public weal is not endangered. If so, a cove- 
nant not to sue in a labor contract may be just as valid as in any other 
contract." 

Furthermore, even if no-strike clauses are deleted from union contracts, 
it is conceivable that the courts will imply a covenant to refrain from 
striking.” 

On the other hand, it is possible that exclusive arbitration procedures 
may be upheld under the Federal Arbitration Act solely to the extent that 
district court damage suits for breach of contract and for secondary boy- 
cotts might be stayed under Section 3 of that statute until the arbitration 
procedure in the contract had been carried out. However, unless the arbi- 

364 See Brucker v. Georgia Casualty Co., 326 Mo. 856, 866, 32 S.W. 2d 1088, rog1 (1930); 
Gatliff Coal Co. v. Cox, 142 F. 2d 876, 880-81 (C.C.A. 6th, 1944); 17 C.J.S. § 229 (1939). 

*s § 1(b); see NLRB v. General Motors Corp., 116 F. 2d 306, 312 (C.C.A. 7th, 1940). 

x Thid.; and see Schulte v. Gangi, 328 U.S. 108, 115 (1946), where it was held that em- 
ployees were powerless to waive effectively their rights under the Wage and Hour Act be- 
cause “‘in a bona fide adjustment on coverage [of the Act] there are the same threats to the 
public purposes of the Wage-Hour Act that exist when liquidated damages are waived.” 
See also Brooklyn Bank v. O’Neil, 324 U.S. 697, 708 (1945). 

*61 See NLRB v. General Motors Corp., 116 F. 2d 306, 312 (C.C.A. 7th, 1940). 

168 See Heinz Co. v. NLRB, 311 U.S. 514, 524 (1941), where it was held that a signed union 
contract is regarded as the effective instrument for preventing strikes’and industrial strife; 


see also Harper v. Local Union, 48 S.W. See cae Civ. App., 1932), where a cove- 
nant not to strike was actually implied by the 
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tration procedure embraced only specific problems (rather than all unde- 
fined controversies) it would probably be void under the laws of many 
jurisdictions." 

Senator Taft, in addressing himself recently to this whole question of 
absolution by contract of union liability under the Act, has said: 

Of course a contract which entirely exempts a union from any responsibility at all 
is not a contract. A union which insists on such a clause is engaging in an unfair labor 
practice and the employer may file charges with the Board.'”* 

CONCLUSION 

Ten months in the life of a profoundly important new law is, relatively, 
but a fleeting moment. Scarcely a week goes by without at least one preg- 
nant decision on some significant aspect of the law. Indeed, during the 
several weeks required to publish this law review, much is sure to happen; 
perhaps some of the views and theories expressed in this article will be 
relegated to limbo by the courts even before your eyes can hazily hurry 
over these words. 

And as to the factual reporting reflected in this paper—the data reveal- 
ing the operational results during the months since the bulk of the Act 
became effective on August 22, 1947—even that may be outmoded by 
June and July of 1948. While this is less likely, nevertheless it is conceiv- 
able that the proceedings thus far filed with the Board and in the courts 
are atypical because so very many unions, in collaboration with manage- 
ment, rushed through new contracts in June and July of 1947 in order to 
postpone for at least one year the impact of the new law. Does this delay- 
ing maneuver render suspect all statistics and trends during the last ten 
months? We do not think so—but others do.” 

Watchful waiting, therefore, should be the order of the day. 

9 43 Stat. 883 (1925), 9 U. S.C.A. §1 (1942); see Donahue v. Susquehanna, 138 F. 2d 
3 (C.C.A. 3d, 1943); Agostini Brothers v. United States, 142 F. 2d 854 (C.C.A. 4th, 1944); 
Watkins v. Hudson Coal Co., 151 F. 2d 311, 320 (C.C.A. 3d, 1945); Cocalis v. Naglides, 308 
Ill. 152, 139 N.E. 95 (1923); McKenna Process Co. v. Blatchford Corp., 304 Ill. App. ro1, 
116, 25 N.E. 2d 916, 923 (1940). For a case under the new labor law stating that an arbitration 
provision will not be recognized in connection with a strike under a contract containing a no- 


strike clause, see Colonial Hardwood Flooring Co. v. International Union United Furniture 
Workers, 14 C.C.H. Lab. Cas. $64,325 (D.C. Md., 1948). 


*7° Taft, Toward Peace in Labor, Collier’s, p. 21, at 38 (March 6, 1948). 


*™ On January 29, 1948 the Executive Council of the AFL, meeting in Miami, Florida, 
issued a statement saying, according to the Associated Press: ‘‘America is now experiencing 


industrial peace. 
I am not enough of an optimist to believe that such is a permanent state of affairs. Most of the 
contracts expire during the next six months.” 





RESTRAINT OF TRADE—EMPLOYEES 
OR ENTERPRISERS? 


Mitton M. Gorresman* 


OUGHOUT the history of the use of federal injunctions in la- 
bor disputes, one doctrinal weapon stands out from the entire ar- 
senal used by the courts to promote the ends of ‘‘ judge-made law” 

over the policy of Congress, as expressed in the Clayton Act:* the denial of 
the employee-employer relationship. By means of judicial manipulation of 
the underlying jurisdictional facts of case after case, the major premise 
expressed by Congress—that the Sherman Act? does not apply to labor, 
and that certain recognized activities of organized labor groups were sim- 
ply not enjoinable in federal courts—remained for the most part a dead 
letter. With the passage of the Norris-La Guardia Act, however, the tide 
was finally turned, and the term “labor dispute” was extended to include 
any controversy “regardless of whether or not the disputants stand in the 
proximate relation of employer and employee.’’? Then with the accession 
of the new Court in the late thirties, such “hospitable scope’’ was given 
to the congressional purpose as to “draw the sting of criminality’ from 
any and all activities of labor unions peaceably acting in self-interest, 
whether or not such activity resulted in monopoly in the product market 
or a setback to the aims of the competitive economy. 

In the face of this hospitable and all-inclusive attitude on the part of 
the present Court, it is indeed surprising to find the old battle-ax of the 
employee-employer relationship once again brought into play. At the same 
time that’a clean bill of health was granted to the hod carriers,’ the car- 
penters,* and their ilk, a decision of the Court which for the most part has 
remained unnoticed placed a significant limitation on the scope of the 
acts exempting labor by adding a new restriction to the definition of the 


* LL.B., Yale Law School. The writer gratefully acknowledges the helpful guidance of Pro- 
fessor Walton Hamilton, at whose instance this essay was undertaken. 


* 38 Stat. 730 (1914), 15 U.S.C.A. § 17 (10941). 

* 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1941). 

3 47 Stat. 70 (1932), 29 U.S.C.A. § 101 (1947). See note 71 infra. 
4 United States v. Hutcheson, 312 U.S. 219 (1941). 


5 United States v. International Hod Carriers & Common Laborers’ District Council, 313 
U.S. 539 (1941). 


© United States v. United Brotherhood of Carpenters anid Joiners, 313 U.S. 539 (1941). 
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employment relationship. The fact that in this instance it was done by a 
Court which is sympathetic to the objectives of organized labor and zeal- 
ous in giving effect to legislative intent makes the decision all the more 
noteworthy. 

THE MATRIX OF THE CONTROVERSY 

On February 2, 1942, a unanimous Court, speaking through Justice 
Black, in a suit by a West Coast cannery against a CIO Fishermen’s 
Union, declared the union, which was the collective bargaining agent for 
the fishermen from whom the company obtained its fish, a combination in 
restraint of trade and awarded the company treble damages under the 
Sherman Act. Reason: The disputants did not stand in the proximate re- 
lation of employer and employee.’ Three years later, on the authority of 
this decision, the Circuit Court of Appeals for the Second Circuit in its 
mandate to the lower court in a similar suit, denied the claim of the Dram- 
atists’ Guild (of the Authors’ League of America) to exemption from Sher- 
man Act liability under Section 20 of the Clayton Act, holding that “. .. . 
the exemption will not apply unless an employer-employee relationship is 
the matrix of the controversy.’ 

Neither decision is noteworthy from the standpoint of the doctrine it 
expounds; neither has aroused much comment. The opinions are signifi- 
cant not so much for what they say as for what they fail to say. It is not 
the ratio decidendi of the court but its inarticulate middle premise which 
has in each case led to the watering down of the employment relationship 
and the resulting restriction on the coverage of the exempting acts.° 

In neither opinion does the court tell us in any concrete, factual terms 
just what characterizes this all-important employment relationship. In 
7 Columbia River Packers Ass’n, Inc. v. Hinton, 315 U.S. 143 (1942). 

* Ring v. Spina, 148 F. 2d 647, 651 (C.C.A. 2d, 1945). 


* It must be pointed out in limine that the nature of the employment relationship is only 
one facet of the problem of identifying the “labor dispute” within the statutory meaning of the 


concededly 
collective bargaining. On the other hand, in American Medical Association v. United States, 
317 U.S. 519 (1943), the court found it unnecessary to determine whether the employee-em- 


them; and above all, by their own emphatic assertion, they were not interested in collective 
bargaining. “‘. . . . The petitioners represented physicians who desired that they and all others 
anell poetics nae ay eNOS Sena se 
ment each had was a matter-that lay between him and his patient in each individual case of 
service of treatment.” Ibid., at 536. 
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the former, we are simply presented with a conclusion that “the dispute 
here, relating solely to the sale of fish, does not place in controversy the 
wages or hours or other terms and condition of employment of these em- 
ployees.’”** As to the status of the playwrights, the court would have us 
believe that “the minimum price and royalties provided by the Basic 
Agreement, unlike minimum wages in a collective bargaining agreement, 
are not remuneration for continued services, but are the terms at which 
a finished product or certain rights therein may be sold.”* 

But how may the two genres be distinguished? One learns in an early 
lesson in economics that the most lowly employee is truly a seller—his 
wages are in fact nothing but the price received for the sale of his services. 
When the playwright “sells” his manuscript, he is being paid for much 
more than the commodity value of the paper on which it is written. What 
his sale price represents is actually the market value of his services as an 
artist—the labor that has gone into the thing to make it command so dear 
a price. Which is the ‘“‘wage” and which is the “sale”? How are we to know 
“the employee-employer relationship” when we see it? 


THE INFINITE AND SUBTLE VARIATIONS 


Myriad forms of service relationship, with infinite and subtle variations in the terms 
of employment, blanket the nation’s economy.” 


The question is by no means a new one. “Few problems in the law have 


yielded greater variety of application and conflict in results than the cases 
arising in the borderland between what is clearly an employee-employer 
relationship and what is clearly one of independent entrepreneurial deal- 
ing.’"? In viewing the auto assembly line mechanic and Henry Ford, no 
one would doubt for a moment that there is an employment relationship. 
But while it may be said that the mass production type of industrial struc- 
ture has become the predominant pattern in this country in terms of the 
number of people so employed and in terms of popular normative think- 
ing, still it is grossly inaccurate to regard this particular form as typical 
in any generic sense. Such generalization excludes from consideration the 
great variety of structure and practice which characterizes our present 
economy, especially among the smaller business and industrial units. “An 
industry, like an individual, is a part of all that it has met; it has a char- 
acter, a structure, a system of habits of its own. Its pattern is out of ac- 


** Columbia River Packers’ Ass’n, Inc. v. Hinton, 315 U.S. 143, 147 (1942) (italics added). ° 
Note the Court’s characterization of these fishermen as employees” in the same sentence 
which excludes them from the scope of the employee-employer relationship. 

™ Ring v. Spina, 148 F. 2d 647, 652 (C.C.A. ad, 1945). 

™ NLRB v. Hearst Publications, Inc., 322 U.S. 111, van conen 

"3 Thid., at rar. 
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cord with a normative design; its activities conform very imperfectly with 
a chartered course of industrial events.”*4 To talk about “the” employ- 
ment relationship is to assume a standardization which simply does not 
exist. 

A glance into the reported cases in which the problem of employee-or- 
entrepreneur has been presented bears eloquent testimony to the multi- 
farious guises into which this relationship has been cast—and to the utter 
chaos which has resulted from the judicial attempt to find a single legal 
norm in terms of which they could all be analyzed. The term “‘employee”’ 
has been extended by the courts to cover a great variety of trade and em- 
ployment patterns. Holders of such borderline jobs as those of the taxi 
driver," the individual tailor, needleworker, or homeworker,”* the window 
cleaner,’’ the newsboy,”* the “coal hustler;’”"* the “gypsy chaser,’”° the 
red-cap porter, the backwoods lumberman,” the free-lance artist and 
writer,”* the insurance canvasser,’4 the vendor or jobber of various wares, 
including milk, baked goods, laundry and soda pop* —all of whom are in 
some respects analogous to the small businessman or entrepreneur—have 
at one time or another been allowed the rights, privileges, duties, and ex- 

™ Hamilton and others, Price and Price Policies 4 (1938). 


*%$ Taxi-Cab Drivers Local Union No. 899 v. Yellow Cab Operating Co., 123 F. 2d 262 
(C.C.A. roth, 1941). 


*% Walling v. Twyeffort, 65 F. Supp. 920 (N.Y., 1946) (tailors); Walling v. American Needle- 
crafts, 139 F. 2d 60 (C.C.A. 6th, 1943) (needleworkers) ; United States v. Vogue, 145 F. 2d 609 
ee 1944) (seamstresses) ; Fleming v. Demeritt Co., 56 F. Supp. 376 (Vt., 1944) (home- 
workers 

* Brayer v. Charton, 37 N.Y.S. 2d 326 (1942); Suchodolski v. American Federation of La- 
bor, International Building Service Employees Union, 127 N.J. Eq. 511 (1940). 

*® NLRB v. Hearst Publications, Inc., 322 U.S. 111 (1944); In the Matter of Seattle Post- 
Intelligencer Department of Hearst Publications, 9 N.L.R.B. 1262, 1270-75 (1938); In the 
Matter of the Post Standard Co., 34 N.L.R.B. 226 (1941). 

% Grace v. Magruder, 148 F. 2d 679 (App. D.C., 1945). 


2 United States v. Local 807 of International Brotherhood of Teamsters, Chauffeurs, Sta- 
blemen and Helpers of America, 315 U.S. 521 (1942). 

** Williams v. Jacksonville Terminal Co., 315 U.S. 386 (1942); Southern Ry. v. Black, 
127 F. ad 280 (C.C.A. 4th, 1942). 

* In the Matter of the Connor Lumber and Land Co. and International Woodworkers of 
America, Local No. 125, 11 N.L.R.B. 776, 786-87 (1939). 


*3 In the Matter of KMOX Broadcasting Station and the St. Louis Local, American Fed- 
eration of Radio Artists, 10 N.L.R.B. 479 (1938) (radio artists); In the Matter of Twentieth 
Century-Fox Film Corp. and Screen Publicists Guild, 32 N.L.R.B. 717 (1941) (motion picture 
publicity writers). 

4 La Lone v. United States, 57 F. Supp. 947 (Wash., 1944). 


*S Milk Wagon Drivers’ ay may 753 v- Lake Valley Farm Products, Inc., 311 U.S. 
91 (1940) (milk); Bernstein v. Madison Baking Co., 186 N.Y. Misc. 474, 38 N.Y.S. ad 811 
(1942) (baked goods); People v. Gassman, 295 N.Y. 254, 66 N.E. 2d 705 (1946) (laundry); 
Singer v. Kirsch Beverages, Inc., 271 App. Div. 801, 65 N.Y.S. 2d 400 (1946) (soda pop). 
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emptions of employees where it was found that within the specific indus- 
trial context the conditions under which they worked more closely re- 
sembled those of the employee status.” By what token then are such sim- 
ilarly ambivalent artisans as the fishermen and the playwright excluded 
from the scope of the employment relation? 

Justice Black, in the previous term, had stated that a case involving a 
CIO union of milk vendors in Chicago who purchased their milk from the 
dairies and resold to the consumer was a bona fide labor dispute.*’ The re- 
lation between the dairies and the union members, just as between the 
canners and the fishermen, was, on paper at least, that of buyer and seller. 
The president of the company himself was in a quandary as to how to label 
them: “. .. . They own their own trucks and pay their own expenses and 
they buy milk at a certain price at our dairy. In one way they are em- 
ployees and in another way we do not pay wages.’* Yet the Court was 
willing to pierce the contractual veil to find that in substance their situa- 
tion was like that of employees. The fact that the collective agreement in 
this case, as in the Hinton case, was couched in terms of “‘sale” rather than 
in the language of “wages” was not reconciled in the latter opinion except 
by invoking the touchstone: that in the former “the employee-employer 
relationship was at the matrix of the controversy” and in the latter it was 
not—which merely begs the question. 

Turning to the opinion of the district court for some light as to what 
characterizes the relationship, we find another suggestion: The defendants 
are not “employees” but rather they are “producers, just as cattlemen, 
grainmen, poultry raisers, or orchardists are producers.”*® True enough, 
this serves to distinguish the Milk Drivers’ case, for peddlers are distrib- 
utors and not producers or suppliers. It is also a convenient point of com- 
parison for the dramatists, for their play is the product of their own in- 
genuity and workmanship alone, just as the fisherman’s catch is the orig- 
inal product of his exclusive labor. But will this distinction, any more than 
the preceding one of sale or wage, serve to encompass all the various em- 
ployment patterns “that blanket the nation’s economy”? 


*%* The cases set forth above were decided under a variety of social legislation, certainly not 
entirely under the anti-trust laws. They are not cited as controlling authority for the principal 
Se ees sant et aa ae tae ae cee apts when realistically ex- 
amined within their respective industrial contexts, have been held by courts to be within the 

of the so-called employee-employer relationship. See also materials collected in 322 U.S. 
111, at 127 n. 26 (1944). 

#7 Milk Wagon Drivers’ Union, Local No. 753 v. Lake Valley Farm Products, Inc., 311 U.S. 
91 (1940) 

#8 Thid., at 98 n. 11. 


** Columbia River Packers’ Ass’n, Inc. v. Hinton, 34 F. Supp. 970, 974 (Ore., 1939). 
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The cases of the coal miner®* and the lumberman* come to mind. They, 
like the fisherman or the farmer, are producers, engaged in the taking and 
distribution of an important natural resource, “the common bounty of all 
men.”»* In a recent case in the Federal District Court for Kentucky a 
mine operator sought to evade his responsibilities as an employer by means 
of contractual arrangements whereby each of his subordinates was to 
operate a portion of the mine independently, employing his own help, 
furnishing his own equipment, and being paid not by the hour on a salary 
basis, but by means of the “sale” of his coal to the owner at a fixed rate 
per ton. But here again, the court, looking beyond the form of the rela- 
tionship, held: “Although the defendants in this case undertook to avoid 
the impact of the Fair Labor Standards Act by adopting the scheme of 
letting their employees become what under some circumstances might be 
regarded as an independent contractor relationship, the economic realities 
of the situation require the conclusion that not only the subordinate per- 
sonnel but also the alleged independent contractors themselves are em- 


Nor can we say, as some suggest, that the element of risk-bearing is the 
determining factor; or, as others would put it, that the determining factor 
is ownership of the means of production. Window cleaners certainly bear 
the risks of their enterprise, and piece workers in an assortment of trades 
own their own equipment and assume the losses of damage and spoilage 
to their product. An enlightening opinion handed down in 1944 by the 
present Secretary of Labor, sitting in his capacity as District Judge for the 
Eastern District of Washington, shows the ineffectiveness of these criteria 
as guideposts for identifying the presumed employee-employer relation- 
ship. The case involved the status of an insurance salesman under the Old 
Age and Survivor’s Insurance Act. He had been originally employed by 
the Barrett Insurance Co., had gone into business for himself, and failing 
in that, had returned to Barrett under an arrangement whereby he could 
become a partner upon his successful solicitation of a certain amount of 
new business. The Social Security Board, relying on the factors of risk- 
bearing and ownership of means of performance, had denied the claim of 
his representative on the grounds that he was not an employee of Barrett 


3° Walling v. Woodbine Coal Co., 64 F. Supp. 82 (Ky., 1945). See also NLRB v. Blount, 
131 F. 2d 585 (C.C.A. 8th, 1942), where the owner of a Barite mine who permitted persons to 
mine the ore in return for a royalty was held to be an employer and the miners his employees. 


* In the Matter of the Connor Lumber and Land Co. and International Woodworkers of 
America, Local No. 125, 11 N.L.R.B. 776 (1939). 


* Columbia River Packers’ Ass’n, Inc. v. Hinton, 34 F. Supp. 970, 976 (Ore., 1939). 
33 Walling v. Woodbine Coal Co., 64 F. Supp. 82, 85 (Ky., 1945). 
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Co. Judge Schwellenbach in his reversal, admonishing the referee for his 
excessive reliance on traditional doctrine and his failure to give heed to 
the particular trade practices of the insurance business, summed up as 
follows: — 

“T can readily understand how anyone inexperienced in business prac- 
tices would construe this to mean that at all times La Lone maintained a 
proprietary interest in his business and was working for himself. Actually 
all he had was the right to recapture these accounts... . [and quoting 
from Judge Parker}** what is needed is not the bookish approach of the 
scientist but the common sense approach of a court accustomed to deal 
with all sorts of human relationships.’’* 

The prize example of “the bookish approach of the scientist” is the 
common-law independent contractor test, which has been the most popu- 
lar criterion of all with those who postulate “the” employment relation- 
ship. This, of all the aforementioned alternatives, is the criterion which 
most likely underlay the decision excluding the fishermen from the em- 
ployee status.* It is claimed that since Congress has failed explicitly to de- 
fine the term “employee,” or the “employee-employer relationship,” the 
old common-law use of the term was intended: that whether or not a given 
individual is an employee or an independent contractor depends upon 
whether or not the purported employer exercises control over the means 
of performance as well as the end result to be achieved. While this is more 


frequently than not espoused as the governing rule of statutory construc- 
tion, it never has been satisfactorily explained why a criterion borrowed 
from the law of agency and designed to determine tort liability should be 
relevant or reliable as a yardstick for measuring eligibility for the “em- 
ployee team”’ in the “industrial combat.”’*’ Not only have its theoretical 
merits been challenged, both as a measure of tort liability** and, a fortiori, 


34 Parker, Recurrence to Fundamentals, 30 A.B.A.J. 620, 623 (1944). 
35 La Lone v. United States, 57 F. Supp. 947 (Wash., 1944). 


# Compare the language used by the lower court to characterize the relationship: ‘‘Said 
fishermen are directly employed by no one but are producers and independent contractors . . . . 
who own or lease the boats they operate, own the nets and other gear, but each of these operates 
his business according to his own desires, uncontrolled by the plaintiff.” District Court Finding 
of Fact VII, Record on Appeal, Columbia River Packers’ Ass’n, Inc. v. Hinton, p. 60. 


37‘... , Both the common law of a State and a/statute of the United States [the Clayton 
Act] declare the right of industrial combatants to push their struggle to the limits of the justi- 
fication of self-interest.” Brandeis, J., dissenting in Duplex Printing Press Co. v. Deering, 254 
U.S. 443, 488 (1921). 


3 Steffen, Independent Contractor and the Good Life, 2 Univ. Chi, L. Rev. sor (1935); 
Douglas, Vicarious Liability and Assumption of Risk, 38 Yale L.J. 584, 720 (1929); Judicial 
Restrictions on Peaceful Picketing by ““Non-Labor” Groups, 51 Yale L.J. 1039 (1942). 
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as a measure of the broader employment relationship,** but pragmatically 
it can be shown that, like the other criteria which have been advanced, it 
fails to comprehend the distinctive employment patterns in many in- 
dustries.*° 

In the final analysis, there is no universal formula by which the em- 
ployee may be distinguished from the entrepreneur. The criteria of the 
“sale” as opposed to the “wage,” the producer as opposed to the distrib- 
utor, the casual as opposed to the regular course of dealing, risk-bearing 
and ownership, or even the hallowed control test of the common law, all 
enter into the determination, but in the last analysis it is the industry, 
not the norm, which must be decisive. As this brief survey has indicated, 
for every norm suggested as characterizing the quintessence of the em- 
ployment relationship, there are always some industrial situations—situa- 
tions which by judicial admission embody the employment relationship— 
which simply do not fit into the neat abstraction. 

It is in the nature of the human material with which we are dealing that 
it defies stereotype and cannot be pigeonholed into the preconceived 
category. Moreover, there is nothing inherent in the nature of the judicial 
process which requires such conceptual treatment. Judge Learned Hand 
many years ago pointed the way for resolving issues of this sort with the 
suggestion that “this is one of those classes of cases where it is safer to 
prick out the contour of the rule empirically by successive instances than 
to attempt definitive generalization.”“ And in April 1944, three’ years 
after the Hinton case was handed down, the Supreme Court declared that 
“economic relationships cannot be fitted neatly into the containers desig- 
nated ‘employer’ and ‘employee’ which an earlier law had shaped for dif- 
ferent purposes.”” , 

THE CONTOUR OF THE RULE 

That term [employee]... . must be understood with reference to the purpose of 
the Act and the facts involved in the economic relationship. Where all the conditions 
of the relation require protection, protection ought to be given. 

NLRB 0. Hearst Publications, Inc. was a case arising under the Wagner 
Act which presented the same basic issue as that under consideration in 
the Hinton case and in Ring v. Spina: Were the “newsboys” whom Local 

» Stevens, The Test of the Employment Relation, 38 Mich. L. Rev. 188 (1939). 

# See discussion of the Hearst and Gassman cases below, p. 645 et seq. 

* In re All Star Feature Corp., 231 Fed. 251, 252 (D.C. N.Y., 1916). 

“ NLRB v. Hearst Publications, Inc., 322 U.S. 111, 128 (1944). 

. 8 Tbid., at rao. 
“ National Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (1947). 
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75 sought to represent employces with the right to self-organization under 
the statute, or were they independent businessmen as was claimed by the 
publishers? The circuit court below found as a matter of law that the em- 
ployee relationship did not exist and the case went up to the Supreme 
Court on that issue. In an 8-1 opinion, the Court, speaking through 
Justice Rutledge, made an unequivocal departure from the doctrinal 
treatment of prior cases and upheld the NLRB’s finding that the “‘news- 
boys” came under the coverage of the National Labor Relations Act. 

To begin with, the Court disposed of the circuit court’s denial of the 
employee-employer relationship because the newsboys’ control over the 
physical means of performance and their assumption of certain risks of 
the enterprise predestined them for the “independent contractor contain- 
er.” “The mischief at which the Act is aimed,” it said, “‘and the remedies 
it offers are not confined exclusively to ‘employees’ within the traditional 
legal distinctions separating them from ‘independent contractors.’ ’’ But 
it did not stop at merely rejecting the traditional categories. It went on to 
enunciate a new approach to statutory interpretation on questions of this 
sort—an approach which required consideration of 1) the basic economic 
facts of the relationship within its particular industrial background, in the 
light of 2) the ends sought to be accomplished by the legislature. In the 
first respect, it analyzed the practices of the trade and the pattern of the 
news-hawking business and found that both the price at which the news- 
boys buy their papers and the price at which they sell to the public are 
fixed by the publishers; that the spots at which they operate are likewise 
assigned to them by the publishers; that the allocation of spots is often 
used as a disciplinary measure; and that as a matter of economic fact the 
newsboy’s bargaining power as an individual was practically nonexistent. 
As to the second factor, the condition which the legislature sought to rem- 
edy was found to be “inequality of bargaining power in controversies over 
wages, hours, and working conditions” which, the Court said, may as 
well characterize independent contractors as employees. Viewing the two 
factors in juxtaposition, it concluded: 

“... The particular workers in these cases are subject, as a matter of 
economic fact, to the evils the statute was designed to eradicate, and the 
remedies it affords are appropriate for preventing them or curing their 
harmful effects. . . . In short, when the particular situation of employ- 
ment combines these characteristics so that the economic facts of the re- 
lationship make it more nearly one of employment than of independent 
business enterprise with respect to the ends sought to be accomplished by 

“ NLRB v. Hearst Publications, Inc., 322 U.S. 111, 126(1944). 
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the legislation, those characteristics may outweigh technical legal classi- 
fication for purposes unrelated to the statute’s objectives and bring the re- 
lation within its protection.” 

Since Justice Rutledge’s opinion was handed down, this ‘“mischief- 
remedy test,”*? which it suggests, has been widely followed by the lower 
courts not only in NLRB cases, but for purposes of determining status 
under other forms of social legislation as well.“ Recently the Supreme 
Court itself extended it to apply to cases involving coverage of the Fair 
Labor Standards Act‘? and the Federal Social Security Act,* and even 
relied on it to some extent in a District of Columbia Workmen’s Com- 
pensation Appeal.* 

Hence it does not appear too daring to suggest that the Hearst case 
method be adopted for purposes of determining the scope of the employ- 
ment relationship under the labor exemption to the anti-trust laws and un- 
der the anti-injunction laws, especially in view of the similarity in underly- 
ing policy between the latter and the Wagner Act, out of which the Hearst 
case arose. As a matter of fact, the New York Court of Appeals has already 
applied the mischief-remedy approach to a case under the New York State 
anti-trust laws in which the problem was strikingly parallel to that of the 
Hinton and Spina cases.” 

# Thid., at 127. 

« The “mischief-remedy test” was the label given to the doctrine of the Hearst case by 
an author who derived the term from what he regarded as the chief determinants of the doc- 
trine: “the mischief at which the act is aimed” and “the remedies it affords.” Labor Law: Scope 
of the Term “Employee,” 32 Calif. L. Rev. 289 (1944). The term will be used herein as a short- 
hand reference to the Hearst doctrine. 


48 “In many cases, most of which have been decided since National Labor Relations Board 
v. Hearst Publications, Inc., courts have held that the traditional common law tests or con- 
cepts of an employer-employee relationship . . . i i i 
legislation, and that under such legislation the area between employee and entrepreneurial en- 
terprise is to be surveyed and determined in practical industrial and economic perspective and 
with regard for the special remedial purpose of the legislation.” Walling v. McKay, 70 F. Supp. 
160, 170 (Neb., 1946). 

4# “The Fair Labor Standards Act is a part of the social legislation of the 1930's of the same 
general character as the National Labor Relations Act . . . . and the Social Security Act 
Decisions that define the coverage of the employer-emp! Joyee relationship under the Labor and 
Social Security acts are persuasive in the consideration of a similar coverage under the Fair 
Labor Standards Act.” Rutherford Food Corporation v. McComb, 67 S. Ct. 1473 (1947). 

8° “Application of the social security legislation should follow the same rule that we applied 
to the National Labor Relations Act in the Hearst case.” United States v. Silk, 67 S. Ct. 1463, 
1468 (1947). 

* Cardillo v. Liberty Mut. Ins. Co., 67 S. Ct. 801 (eas): 

® In People v. Gassman, 295 N.Y. 254, 66 N.E. ad 705 (1946), the group under indictment 
for restraining trade was a union of laundry jobbers who had most ofthe attributes of common- 


t contractors. Their job was to pick up and mark the laundry, keep the ac- 
se and collect the money; their compensation was measured, not by a fixed salary, but by 
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It is submitted that were the Hinton and Spina cases to be reconsidered 
in the light of the Hearst case, an entirely different result would be reached. 
For purposes of testing this hypothesis, the abuses which Congress sought 
to remedy in the interlacing statutes involved in Columbia River Packers ». 
Hinton and in Ring v. Spine will be first considered. A clinical study of the 
economic position of the individuals claiming the protection of the stat- 
utes in these cases—the fishermen and the dramatists—follows. Finally an 
evaluation is attempted as to whether, as a matter of economic fact, these 
groups are subject to “the mischief at which the act is aimed” and in need 
of the remedies it provides. 


THE MISCHIEF AT WHICH THE ACT IS AIMED 

The Sherman Act, like so many doctrines of its kind, has undergone 
considerable evolution in the course of its operation over the last half- 
century. In its inception, it constituted little more than a restatement 
of the common law of monopolies and restraints of trade. In recent years, 
partly due to legislative amendments,* partly to a more vigorous en- 
forcement policy on the part of the administration,*’ and partly to changes 
on the Supreme Court bench, it has taken a new lease on life as an ag- 


the amount collected from the customer less the wholesale price of the laundry; they operated 
their businesses on their own time and as they saw fit. Yet the court, on closer examination of 
the industrial framework in which they operated, found that the function they were performing 
was practically identical to that formerly carried on by company-employed truck drivers who 
had been discharged years ago for tax and social security reasons. Viewing this industrial pic- 
ture in terms of the exempting acts, after the methods of the Hearst case, the New York Court 
of Appeals concluded: 

“True they have some of the marks or qualities of independent contractors, such as a meas- 
ure of independence and some small investment of capital. But in common speech and common 
sense, they are still ‘workingmen’ just as are window cleaners or furnacemen who go from house 
to house and are not employees of anyone. We find no controlling definitions of ‘labor union’ or 
‘workingmen’ but we are dealing not with niceties of language but with a broad policy, strongly ex- 
I ETE ee Tass at 260 (italics added). 

The case may not be distinguished on grounds of the statutes involved, for the New 
York Antitrust Act and the New York labor exemption are modeled almost word for word after 
the federal laws. For example, compare the following with the provision of the — Act set 
forth in note 71 infra: 

“The labor of human beings shall not be deemed or held to be a commodity or article of com- 
merce as such terms are used in this section, and nothing herein contained shal] be deemed to 
prohibit or restrict the right of workingmen to combine in unions, organizations and associa- 
tions not organized for the purpose of profit.” N.Y. General Business Law (McKinney, 1941) 
c. 19, § 340 (3). 

$3 26 Stat. 209 (1890), as amended, 15 U.S.C.A. § 1 (1941). 

54 Hamilton and Till, Antitrust in Action (U.S. Temporary National Economic Committee, 
Monograph 16, 1940); Handler, Construction and Enforcement of the Antitrust Laws (U.S. 
Temporary National Economic Committee, Monograph 38, 1941). 

, % Hamilton, Common Right, Due Process, and Antitrust, 7 Law & Contemp. Prob. 24 
1940). 

% Clayton Act, 38 Stat. 730 (1914), 15 U.S.C.A. § 12 (agar); ‘Robinson- Patman Act, 38 
Stat. 730 (1914), 15 U.S.C.A. § 13 (1941). 

5? Arnold, Antitrust Law Enforcement, Past and Pow, 7 Law & Contemp. Prob. 5 (1940). 
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gressive economic instrument to control the tendency toward concentra- 
tion of economic power® and to secure competitive operation of our pri- 
vate enterprise system.** 

Today it is generally considered unlikely that the original Sherman Act 
was ever intended to apply to labor groups.” “It was enacted in an era 
of ‘trusts’ and of ‘combinations’ of businesses and of capital organized and 
directed to control of the market . . . the monopolistic tendency of which 
had become a matter of public concern.’ In the middle or transition pe- 
riod, under the rule of reason, certain forms of concerted action by labor 
groups were held to be unreasonable restraints,” but eventually the fa- 
mous Brandeis dissent in the Bedford Stone case®* was written into the law 
of the majority.** More recently, under the “‘new Sherman Act,” while 
there had been concerted efforts to subject “big labor’’ to the anti-trust 
laws® when the issue reached the Supreme Court in the A pex case it was 
held that, the labor exemption aside, the affirmative provisions of the 
Sherman Act were aimed not at concerted actions on the part of labor 
which may hinder the competitive position of the employer, but only at 
such restraints as tend to affect the product market and deprive the con- 
sumer of the advantages of competition. The Court took the opportunity 
to reaffirm that the objective of the Sherman Act was“. . . the prevention 
of restraints to free competition in business and commercial transactions 
which tended to restrict production, raise prices or otherwise control the 


5* Economic Concentration and World War II, S. Doc. 206, 79th Cong. 2d Sess. (1946). 


% Rostow, The New Sherman Act: A Positive Instrument of Progress, 14 Univ. Chi. L. Rev. 
567 (1947). 

* Berman, Labor and the Sherman Act 3-51 (1930). 

® Apex Hosiery Co. v. Leader, 310 U.S. 469, 492 (1940). 

* United States v. Workingmen’s Amalgamated Council of New Orleans, 54 Fed. 994 (D.C. 
La., 1893), 57 Fed. 85 (C.C.A. sth, 1893); Loewe v. Lawlor, 208 U.S. 274 (1908). 

% “The Sherman Law was held in United States v. United States Steel Corp., 251 U.S. 
417, to permit capitalists to combine in a single corporation so per cent of the steel industry 
of the United States dominating the trade through its vast resources. The Sherman Law was 


held in United States v. United Shoe Machinery Co., 247 U.S. 32, to permit capitalists to 
combine in another corporation whole shoe machinery 


Stone Cutters’ Ass’n of North America, 274 U.S. 37, 65 (1927). 


* Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937); Lauf y. E. G. Shinner & Co., 
303 U.S. 323 (1938); see note 71 infra. 

s Rostow, The New Sherman Act: A Positive Instrument of Progress, 14 Univ. Chi. L. Rev. 
567 (1947). 


' © For an analysis and critique of this policy, see Shulman, Labor and the Anti-Trust Laws, 
34 Ill. L. Rev. 769 (1940). 
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market to the detriment of purchasers or consumers of goods and serv- 
ices. si.” 

On the other hand, we find the exempting Acts®* encouraging the com- 
bination of labor units.** We may regard that purpose in the broader 
sense as complementary to and consistent with the basic values of the 
anti-trust laws in that both are seeking to equalize the relative bar- 
gaining positions of the component elements of our democratic-capi- 
talist economy so as to preserve the competitive conditions upon which 
its successful functioning depends. Or, we may view it within the more spe- 
cific frame of reference of the economic theorist, as antithetical to the 
purposes of the Sherman Act in that it introduces a substantial restriction 
upon the operation of the free market.’” But whichever the rationale, the 
congressional intent—as twice restated to correct the erosion of judicial 
legislation to the contrary—" remains” that labor groups, acting inde- 


* Apex Hosiery Co. v. Leader, 310 U.S. 469, 493 (1940). 

** Clayton Act § 6, 38 Stat. 731 (1914), 15 U.S.C.A. § 17 (1941); Norris-La Guardia Act § 1, 
47 Stat. 70, 29 U.S.C.A. § 101 (1947). 

‘ The legislative history of the exempting acts has been the subject of much research and 
comment and will not be elaborated herein; see Berman, Labor and the Sherman Act (1930); 
Boudin, Organized Labor and the Clayton Act, 29 Va. L. Rev. 272, 395 (1942); Pierce, Labor 
and the Antitrust Laws, 18 So. Calif. L. Rev. 171 (1945). 

7 The Basis of the Labor Exemption from the Antitrust Laws, 54 Yale L.J. 853 (1945). 

nm“... The labor of a human being is not a commodity or article of commerce. Nothing 
contained in the antitrust laws shall be construed to forbid the existence and operation of labor 
.... Organizations, instituted for the purposes of mutual help ” Clayton Act § 6, 38 
Stat. 731 (1914), 15 U.S.C.A. § 17 (1941). Section 20, 38 Stat. 738 (1914), 29 U.S.C.A. § 52 
(1927) denies the courts power to issue injunctions i in labor disputes except in special circum- 
stances and provides that “No such . injunction shall prohibit any person or persons, 
whether singly or in concert, from terminating any relation of employment, or from ceasing to 

perform any work... . or from. 

In a succession of cases—Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921); Ameri- 
can Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184 (1921); down through 
Bedford Cut Stone Company v. Journeymen Stone Cutters’ Ass’n of North America, 274 
U.S. 37 (1927)—the Supreme Court managed to denature the effect of the above provisions 
by the dual weapon of limiting the legitimate objectives of union action and by restricting the 
scope of the employment relationship for purposes of denying the existence of a labor dispute. 

See Frankfurter and Greene, The Labor Injunction (1930). 
In response to popular indignation with this “judge-made law,” Congress passed the Norris- 
La Guardia Act, 47 Stat. 70 (1932), 29 U.S.C.A. § 101 (1947). The policy expressed in Sections 
6 and 20 of the Clayton Act was reasserted, and an attempt was made to eliminate the loop- 
holes by means of which the courts had escaped enforcing its provisions. One of the chief meas- 
ures adopted to counteract the effects of judicial erosion was the broadening of the scope of the 
term “labor dispute.” Under Section 13 (c), 47 Stat. 73 (1932), 29 U.S.C.A. § 113 (c) (1947), 
“the term ‘labor dispute’ includes any controversy concerning terms or conditions of employ- 
ment, or concerning the association or representation of persons in negotiating, fixing, main- 
taining, changing, or seeking to arrange terms or conditions of employment, regardless of 
whether or not the disputants stand in the proximate relation of employer and employee.” Italics 
™ Labor Management Relations Act, 29 U.S.C.A. § 160 (j) (1947), while subjecting certain 
labor abuses to injunction, does nothing to alter the immunjty from the antitrust laws which 
labor unions enjoy. 
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pendently and in their own self-interest, shall not be subject to the anti- 
trust laws.’* Just as the Wagner Act” is aimed at employer interference 
with labor’s exercise of its right to self-organization, so the exempting Acts 
were directed at judicial interference with this same right. In both cases 
labor derives the right to organize and combine from its inferior bargain- 
ing position, and in both cases the right is protected in order to equalize 
the power of the two combatants in the industrial conflict.” 
Our problem now is to determine under which of these major congres- 
sional policies the subject individuals fall—that enjoining the combination 
of capital and business units or that encouraging the combination of labor 
groups with inferior bargaining power? We have seen that there is no rule 
of thumb that can be applied. So let us continue in our application of the 
mischief-remedy approach and proceed to an examination of the economic 
milieus of the fishermen and the dramatists, letting the facts speak for 
themselves. 


THE UNDERLYING ECONOMIC FACTS: TWO CLINICAL STUDIES 

In the long run, the workman may be as necessary to his master as his master is to 
him, but the necessity is not so immediate Masters are always and everywhere 
in a sort of tacit, but constant uniform combination not to raise the wages of labour 
above their actual rate.” 


A. THE COLUMBIA RIVER SALMON FISHERMEN 

The fishing industry on the West Coast presents in microcosm an illus- 
tration of the heterogeneity of trade and employment practices which 

% United States v. Hutcheson, 312 U.S. 219 (1941). 

™% National Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (1947). 

7 Even as conservative a judge as Chief Justice Taft openly recognized this as the policy 
behind the Clayton Act: “Labor unions are recognized by the Clayton Act as legal when in- 
stituted for mutual help and lawfully carrying out their legitimate objects They were or- 
ganized out of the necessities of the situation. A single employee was helpless in dealing with an 
employer. He was dependent on his daily wage for the maintenance of himself and his family. 
If the employer refused to pay him the wages he thought fair, he was nevertheless unable to 
leave the employ and to resist arbitrary and unfair treatment. Union was essential to give la- 
borers opportunity to deal on equality with their employer.” American Steel Foundries v. Tri- 
City Central Trades Council, 257 U.S. 184, 209 (1921). 

For a statement of the motivating policy behind the Norris-La Guardia Act, see Report of 
the Senate Committee headed by Senator Norris: “It is obvious that existing conditions under 
which large employers of labor possess unprecedented power to dictate contracts and condi- 
tions of employment have been developed through governmental grants of authority to form 
corporations and organizations of corporations whereby thousands of owners of capital are able 
to combine hundreds of millions of dollars of capital and thus control and sometimes substan- 
tially to monopolize opportunities for employment. Such a power unrestrained by the organiza- 
tion of labor would permit employers arbitrarily to fix wages and conditions of employmen 
der which millions of men and women would find their only opportunity to earn a living. A sin- 
gle laborer standing alone and confronted with such far-reaching and overwhelming concentra- 
tion of employer power and compelled to labor for the support of himself and his family, is ab- 
solutely helpless to negotate or exert any influence over the fixing of his wages or conditions of 
his labor.” S. Rep. 163, 72d Cong. tst Sess., at 9 (1932). 

% 1 Smith, Wealth of Nations 58 (Everyman’s ed., 1910). 
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and in each locality, there has grown up a distinctive group of practices 
and customs of trade and of production. In the case of salmon fishing on 
the inland rivers, the fishing is done primarily with gill nets drifting with 
the current or tide as the salmon head upstream to spawn.”’ The spawning 
begins in June in the headwaters and continues until November, when the 
rivers begin to freeze over in parts. Due to the similarity in habits of sal- 
mon and shad and the similar techniques required in their capture, the 
fishermen on the Oregon rivers usually start the season in April, when the 
shad appear on the rivers, and continue through the end of the shad season 
in June into the salmon catch. The fishing in both instances is usually done 
overnight in small boats. Very little gear is required. It is done compara- 
tively close to the canneries so that long hauls are not necessary. In some 
cases a helper is employed who is paid only for the particular catches in 
which he is engaged. In many instances only one man will gather the fish 
from the net as it is pulled over the stern of the boat. Small boats are used, 
and the repairs to and purchase of the nets may amount to more than the 
repair and upkeep of the boats. Into this general pattern fall the members 
of the Pacific Coast Fishermens’ Union involved in the Hinton case. 

It is enlightening to contrast with inland-river fishing the deep-sea 
salmon fishing such as that which supplies the Seattle market.” There the 
trollers go out for several weeks at a time on large vessels, each of which 


has an owner, a captain, and crew.”? Whereas the entire product of the 
deep-sea troller is purchased by many small peddlers, jobbers, or fresh- 
fish dealers of one sort or another for consumption by the housewife the 
same day, the situation in river fishing is entirely different. As appeared in 
the record of the Hinion case, almost the entire catch of the inland-river 
fishermen is taken by the packers for canning purposes. The fishermen 


77 Report of the Federal Trade Commission on Distribution Methods and Costs, Part IX, 
Cost of Production and Distribution of Fish on the Pacific Coast 53-57 (1946). 


7 Thid., at 57. 


7 The deep-sea fishermen have their own organizations such as the Fishermen’s 

tive Ass’n, Inc. of Seattle, which makes no claim to labor-union status and the members of 
which freely acknowledge that they are in business for themselves and are employees of no one. 
Before the war the association operated an exchange through which all fish was marketed. In 
1941 the Department of Justice secured an indictment against the Seattle Fish Exchange for 
restraints which had grown up in the sale of halibut. In 1942 a consent decree was entered, and 
shortly thereafter the OPA sounded the final death knell of this organization. Ibid., at 35. It 
must also be noted at this point that on May 8th, 1947, the anti-trust division secured a convic- 
tion of Local 36 of the CIO Fishermen and Allied Workers Union for restraints in the sale of 
fresh fish at the Los Angeles market. N.Y. Times p. 12, col. 3 (May 9, 1947). The distinction 
must be made between the situations presented by the above two cases involving the sale by 
deep-sea fishermen to the fresh-fish dealers, jobbers, and peddlers, and that of the gill-net river 
fishermen who sel] to the canners and packers. . 
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generally own the nets and some own the boats. Those who do not own 
their own boats may do one of two things: they may hire themselves out 
as helpers on a “lay” basis to a boat-owning colleague, in which case the 
general custom is that their compensation is measured by one-third the 
amount of the net catch. 

But for those who do not have their own vessels and are unwilling or 
unable to obtain work on a lay basis, the companies themselves maintain 
a fleet of fishing boats which are available to fishermen. In the Hinton 
case, the district court found that at least five of the defendants “‘are using 
powered boats heretofore belonging to the plaintiff, sold to them by the 
plaintiff under the agreement that said fishermen will sell and deliver their 
fish caught in said areas to the plaintiff until their purchase price is 
paid.’’** Under this sort of arrangement, not only is the individual fish- 
erman obligated to turn over his catch regularly to the canner until the 
price is paid but the canner retains a chattel mortgage on the boat itself, 
so that in case of default by the fishermen foreclosure and repossession by 
the canner is a certain consequence. Under these circumstances, the bar- 
gaining power of the “share-fishing” fishermen as to the “price” which his 
catch is worth is practically nil unless he combines with others for con- 
certed action. 

Of the three types of status among union members—the fisherman who 
works out of his own boat, the man who works as another’s helper on a 
lay basis, and the one who works out of a company-owned boat on a share- 
fishing basis—while the third is the clearest case, all three appear upon 
analysis of the basic industrial conditions to be subject to the evils of in- 
ferior bargaining power which the exempting Acts were designed to cure. 
The bargaining position of all the river fishermen is similar in two re- 
spects: the nature of their product and the nature of their market. 

Salmon is a highly perishable product. Unless it is sold on the day it is 
landed it spoils before it can be processed. If the unorganized fishermen 
were left to discuss terms and conditions of sale while the salmon were 
lying on the wharves, they would be powerless to hold out and would be 
compelled to accept anything the canners offered.” This is so not only be- 
cause of the threat of spoilage and consequent inability to get any price at 
all, but also by virtue of a statutory penalty imposed under the Oregon 
conservation laws for the wasting of food fish.” Bargaining power has been 


* U.S.D.C. for District of Oregon, Findings of Fact in Columbia River Packers’ Ass’n, Inc. 
v. Hinton, Finding XIV, Record on Appeal, at 65 (March Term, 1939). 

© Report of the Federal Trade Commission on Distribution Methods and Costs, Part IX, 
Cost of Production and Distribution of Fish on the Pacific Coast 55 (1946). 

* 5 Ore. Comp. Laws Ann. (1940) § 82-336. 
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defined as the power to withhold from making a transaction.** It is clear 
that the nature of their product being as it is, the fishermen are powerless 
in this regard unless some sort of contractual arrangement is made in ad- 
vance of the landing of the salmon." In order to evaluate the effect of 
bargaining power in a given market, it is necessary to ascertain the rela- 
tive numbers of buyers and sellers in the field. In the Seattle market for 
the sale of salmon caught in the open sea there are fewer sellers, inasmuch 
as only the captain of the ship offers the fish for sale. There are any num- 
ber of buyers, since the distribution of fresh fish is not controlled by a few 
large concerns but is done through many smaller dealers and jobbers and 
peddlers. Under such conditions, real competition prevails and it cannot 
be said that the bargaining power of either group is seriously deficient, al- 
though the commodity here is just as perishable as in river fishing. Al- 
though the salmon must be sold within forty-eight hours, the individual 
buyer has as little power to refuse to buy as the fisherman has to withhold 
from making the sale, since if a buyer waits too long or holds out for too 
low a price the catch will go to his competitor. 

In the river market, however, an entirely different condition is found. 
There, hundreds of small fishermen are engaged in supplying only a hand- 
ful of large packing concerns.* The plaintiff in the Hinton case, the Co- 
lumbia River Packers’ Association, accounts for more than sixty per cent 
of all the processed fish produced in Oregon alone, as well as a very sub- 
stantial amount of the canned fish produced in Washington and Alaska.” 
It has two plants in Alaska, a “floating cannery” (the steamship “ Men- 
non’’), and two plants in Washington, in addition to the two large can- 
neries in Oregon which are supplied by the defendant fishermen. If any 
single fisherman withholds his custom, the packers are not affected one 
iota. If any group of fishermen refuse to sell at a given price, the packers 
will probably even then be able to fill their needs elsewhere. On the other 
hand, the gill-netter is totally dependent on the packers for his compensa- 


*s Dunlop & Higgings, “Bargaining Power” and Market Structures, 50 J. Pol. Econ. 1 
(1942). 

$4 Perishability of his product has long been considered one of the distinguishing character- 
istics of the laborer as opposed to the entrepreneur. “The seller of labor is worse off in several re- 
spects than the seller of almost any physical product. His commodity is in the highest degree 
perishable. That which is sold today disappears absolutely. If he refuses an offer, the next comer 
will probably accept it, and he is likely to be left destitute Under such conditions, the 
result of free competition is to throw the advantages of the bargain into the hands of the strong- 
er buyer.” Final Report of the United States Industrial Commission of 1898, at 801 (1902). 

*s Report of the Federal Trade Commission on Distribution Methods and Costs, Part IX, 
Cost of Production and Distribution of Fish on the Pacific Coast 34 (1946). 


% U.S.D.C. for District of Oregon, Findings of Fact in Columbia River Packers’ Ass’, 
Inc. v. Hinton, Finding XXI, Record on Appeal, at 75 (March Term, 1939). 
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tion since there is no one else to buy his catch. Separated as he is from the 
large city markets for fresh fish, without adequate transportation, he has 


‘no alternative but to sell quickly for what he can get. 


It would hardly appear that combination under such circumstances 
was the evil at which the Sherman Act was aimed. Nor is its effect such 
as to place it within the scope of unreasonable restraint as defined by the 
Apex case. The district court in its findings of fact pointed out that “prior 
to the organization of the PCFU . ... silver-side salmon on occasions 
were sold to the packers as low as one cent per pound, and, concurrent 
therewith, the retail price of the same product sold to the public in the 
same area for between 15 and 20 cents per pound” and that “there 
is no evidence offered in this case tending to show that the wholesale 
or retail prices paid by consumers have been enhanced by the activities of 
these defendants.’”’*’ As a result of the fishermen’s organization, the prod- 
uct market has not been appreciably affected, and the only group to be de- 
prived of the advantages of competition were the canners, whose profit 
per can was perforce reduced. 

On the other hand, our analysis of the nature of his product and of his 
market would seem to indicate that the Columbia River fisherman is 
quite definitely subject to the evils assailed by the exempting Acts. He 
catches fish exclusively by his own labor to supply a handful of large can- 
neries. He has no effective alternative market and consequently no effec- 
tive bargaining power, and is left in a position of complete dependence on 
the canners for his livelihood. In this light his combination ‘‘to fix the 
price of a finished product” becomes instead the familiar union organiza- 
tion for purposes of collective bargaining over terms of compensation and 
conditions under which services are regularly rendered to the canners. 

The lower court admitted in its findings that “it would seem that it is 
necessary for those engaged in fishing to arrange, by lawful contractual 
relationship, agreements for the sale of the products prior to taking of the 

88 Tt also would have permitted the organization of the fisher- 
men along certain lines and to a limited degree and with limited purpose 
and effect. It gave its blessing to the operation of the defendant as a co- 
operative marketing association such as that intended by the Federal 
Agricultural Marketing Act**—the kind of organization which was in ef- 

" Ibid., Finding XXXVIII, at 88. 

* Tbid., Finding XX XVIII, at 89. 

* “Persons ooans in the fishing industry .... may act together i in associations... . in 


collectively catching . . . . processing, handling, ¢ ” 15 U.S.C.A. ' 521 
(1927). 
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fect in the Seattle area before the war.** But as we have pointed out, there 
are fishermen and fishermen; and what is a fitting mode of organization for 
one group with one cluster of trade and craft practices is not appropriate 
or adequate for another group with an entirely different industrial pat- 
tern. And if the greatly inferior bargaining power of the gill-net salmon 
fisherman and his complete dependence on the packers in the river areas 
requires him to assume the economic position of the laborer, then in order 
for his self-organization to be effective, it must be in the form suited to 
laborers—a labor union rather than a cooperative marketing association. 

The Pacific Coast Fishermen’s Union was chartered in 1932 by the In- 
ternational Fishermen and Allied Workers of America of the CIO. By 
1939 it had organized the great mass of the fishermen on the Columbia, 
Smith, and Umpqua rivers and was recognized by the majority of the 
packers as collective bargaining representative for the fishermen. The 
packers themselves are combined into an organization known as the Com- 
mercial Fisheries Association, which acts as their bargaining agency in 
dealing with the union. The union’s primary function is to contract with 
the packers, in advance of the landing of fish, as to the basic terms and 
conditions under which the fishermen will work and the compensation 
they will receive for their labors. The constitution and by-laws of the 
PCFU require that “members shall not deliver catches outside of union 
agreements,’”’* And the union requires as a basic condition of every con- 
tract with a canner that “the union members shall not be required to work 
with and/or alongside non-union employees.” It is clear that these two 
clauses taken together amount to a union shop, and this is undisputed by 
either party. Without some such condition in the contract, the effective- 
ness of the union as collective bargaining agent would be seriously jeop- 
ardized due to the irregular nature of the supply of fish and the tendency 
in days of overabundance to sell and buy outside of union agreements to 
the frustration of union action. But the union keeps its charter open and 
will admit to membership any bona fide fisherman who agrees to abide by 
its charter and withdraw from rival organizations.®* It must also be point- 


»° Even though the Seattle Fish Exchange was organized as a cooperative instead of a un- 
ion, and even though it was sanctioned by the above statute, it still came under the indictment 
of the antitrust division when its concerted action became really effective; see note 79 supra. 
For a discussion of the status of cooperatives in general under the antitrust laws, see The 
Federal Antitrust Laws: Recent Application to Cooperative Organizations, 29 Corn. L.Q. 
251 (1944). 

* U.S.D.C. for District of Oregon, Findings of Fact in Columbia River Packers’ Ass'n, 
Inc. v. Hinton, Finding XXXI, Record on Appeal (March Term, 1939). 

* Ibid., Finding XVIII. 

% Ibid., Finding XLVII. 
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ed out that there were no independent or unaffiliated fishermen who com- 
plained of being deprived of their calling since the union has succeeded in 
gaining the support of 100 per cent of the men in the river areas 

The particular dispute which brought this case before the court arose 
at the start of the 1939 season. The Columbia River Packers’ Association 
refused to agree to the union-shop provision and withdrew from the Com- 
mercial Fisheries Association when the latter signed a collective bargain- 
ing agreement which embodied the disputed union-shop clauses. There- 
upon the union fishermen withheld their services and the packers brought 
this suit for treble damages under the Sherman Act. Thus the large cor- 
poration which processes more than 60 per cent of all the fish produced 
in Oregon, being confronted with the defensive economic action of the or- 
ganized fishermen, invoked the aid of the courts to break the resulting 
improved bargaining power of the fishermen so as to be free to use its own 
uncontrolled economic force against them. The decree in favor of the 
corporation had the effect of enjoining the very persons sought to be pro- 
tected by the exempting Acts from engaging in an activity which we have 
seen was specifically immunized from Sherman Act liability by the Clay- 
ton and Norris-LaGuardia Acts. 

B. THE DRAMATISTS’ GUILD 

Most of the theater-going public think of the playwright as an artist, 
an intellect, a talent, a genius, or a “soul.” Few people stop to realize that 
he too is “economic man,” and rarely do they consider the effect of his 
market place upon the author and his output. The staging of a play for a 
Broadway run is, nevertheless, a business enterprise and, for the most 
part, the business has remained in the hands of a numerically small, but 
professionally and economically powerful, group upon whom the under- 
taking of a theatrical production depends. The producer or manager is re- 
sponsible for the financing, provides the direction, undertakes the risks, 
and enjoys what profits are to be made by the enterprise. He chooses the 
play as well as those who will act in it. While the actors are generally paid 
on a salary basis, the author’s compensation usually takes the form of a 
certain sum in advance and a percentage of the gross box-office receipts in 
the form of royalties. But despite the differences in the wording of their 
respective contracts, what the producer is bargaining for in both cases is 
the services or workmanship of a given individual. And in both cases the 
relationship between the parties is a continuing one. 

While the position of the actor is clear on its face, that of the dramatist 
is confused by the language which is generally used to describe it. We talk 

™ For pertinent sections of the two Acts, see note 71 supra. 
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of an author selling his manuscript—not his services—to a producer. 
And yet what more does that manuscript represent but the labor of the 
author? The term “sale” is also confusing in that it connotes a finality 
which is not inherent in the transaction between playwright and manager. 
In the everyday bargain and sale over the counter, the seller takes his cash 
and the customer his chattel, and neither has any further business with 
the other so far as that particular deal is concerned. But the relationship 
between the producer and the playwright does not end with the sale of the 
script. The author must be on hand at rehearsals for any changes which 
the actual staging of the play necessitates. He works with the producer, 
director, or manager in revising the play during the rehearsal period, and 
it is seldom that the play which greets the audience on opening night is the 
same in all respects as the script which was bartered and sold a few months 
before. 

Not infrequently the normal expectancy of a Broadway play that has 
met with moderate success includes a road tour, a foreign production, a 
motion picture adaptation, a novelization, and a condensation for radio 
or television use. Each of these possibilities, which are inherent in every 
script that is licensed, represents rights and duties for each of the parties, 
some of which are contemplated at the time of signing the contract, and 
some not anticipated. Prior to the organization of the Dramatists’ Guild, 
it was common practice in the theatrical market place for the author to 
surrender his script and all the rights that it represented for a lump sum 
in total compensation. Royalties, when paid, averaged around 5 per 
cent, and the manager who first produced the play took to handling and 
leasing all subsidiary rights. Managers had unrestricted control over the 
manuscript with the absolute right to make any changes which they 
deemed necessary whether or not the author gave his consent. Even after 
the contract was signed, the playwright had no means of enforcing what- 
ever rights it gave him.* Royalties often were not paid when they fell due, 
and as the author could not afford the luxury of litigation, they continued 
to remain unpaid for months at a time.” As Arthur Garfield Hays put it, 
in those days “the individual dramatist bent a deferential head to the 


% The Dramatists’ Guild: What It Does, How It Happened, and Why 12 (Pamphlet pub- 
lished by the Dramatists’ Guild, 1947). 

% Formerly the general practice was for the producer to incorporate each theatrical produc- 
tion separately. This often resulted in a situation such that, although back royalties were owing 
on one play, the producer could withdraw all his funds from that production, and commence 
a new one without the new enterprise being liable for the obligations of the old one. 

Today, while the limited partnership is the most common form of organization in the thea- 
ter, if a corporation wants to produce a play, the largest stockholder or the person otherwise 
in control must undertake with the corporation to assume personal liability for its debts. See 
1946 Minimum Basic Agreement, Art. 1, § 1. 
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Shubert fifteen million dollar colossus and gave away his shirt, if he had 
one, in order to get a production.”’»” 

During this period, both the managers and the actors were organized, 
the former into the Managers’ Protective Association,®* the latter into 
Actor’s Equity, an affiliate of the AFL. The only semblance of collective 
action on the part of the authors was the weak and ineffective Dramatists’ 
Guild of the Author’s League of America, which amounted to little more 
than a literary club for its fewer than two hundred members. Commenting 
on this inadequate state of affairs, George Middleton wrote to the New 
York World in 1923: “Until an economic situation arises which forces us 
authors into a close organization, we are only a lot of languid lilies with 
good intentions; until we have as strong an organization watching only 
our interest, as have the actors and managers, we can merely smile sadly 
when we are about to be sat on.” 

The repercussions in New York of the rise of the motion picture indus- 
try on the West Coast proved to be the economic situation which finally 
brought matters to a head. Soon after the practice developed of adapting 
Broadway successes for projection on the screen, difficulties arose concern- 
ing the disposition of the not insignificant resale and royalty proceeds 
from Hollywood. It was held by the courts that any film made from a play 
competed with it and that the manager who had contracted for the play, 
even though he had not provided for the film rights, was therefore entitled 
to protection.**° This was the origin of what eventually became the estab- 
lished practice whereby the managers were regarded as entitled to a half 
share in all subsidiary rights. This development in itself caused no great 
consternation among the dramatists. The movie revenues at the outset 
came as something of a windfall, and the dramatist’s elation at this unex- 
pected additional return was not too greatly mitigated by having to sacri- 
fice half of the interest which was rightfully his. 

Hays, City Lawyer 132 (1942). 

' % This organization has since given way to the League of New York Theaters, which now 
ormente hat seannenensst.stetes ounves Ses sieeaten eas anaes, It was with 


managers’ committee of this organization that the 1946 Minimum Basic Agreement was 
negotiated. 


% New York World (Mar. 27, 1923). 


1 See Harper Bros. v. Klaw, 232 Fed. 609 (D.C. N.Y., 1916) and Manners v. Morosco, 252 
U.S. 317 (1920), in which cases it was held that even though the license of a play for dramatic 


the author not to use his reserved rights under the copyright to the detriment of the licensee. In 
order to obtain a waiver of this objection from the manager, the author had to forfeit half of his 
Sotelo ee bie. The merit Comey Nine Ween et ene 
tended to withhold purchase of the rights unless title were cleared up beforehand. Hence 

manager could hold up any sale unless he were given his desired share in the proceeds. 
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The straw which finally broke the camel’s back, however, came in 1925. 
Fox Films signed up six managers under a form contract providing for the 
sale, by certain key managers of all the motion picture rights in the plays 
which they produced, to Fox alone. A secret clause in each of these con- 
tracts provided for a weekly salary to be paid by the Hollywood studio to 
these affiliated managers in addition to the so per cent which they ordi- 
narily received. This meant, in effect, that the manager would be getting 
more than his 50 per cent and the author would have to sell his play for 
anything Fox offered and then receive only half of that. The salary paid to 
the manager would undoubtedly reduce the amount which the studio 
would pay for the play. “To get his play produced, the author would have 
to take it or leave it. As Fox had already tied up six managers, he boasted 
that he would practically ‘control all of the stage output of those pro- 
ducers.’ ’** An even greater danger presented by this development was 
that as the idea spread to other studios, in the rush to buy up film rights 
of the remaining producers, a situation would ultimately result in which 
only those plays with film possibilities would receive such backing, and 
the development of the legitimate theater would be under the control and 
domination of Hollywood. The playwrights rightly feared that the pro- 
duction of plays would be undertaken only when they measured up—or 
down—to the standards of Hollywood. 

Such a prospect proved to be too much for even the hitherto conserva- 
tive rank and file of the playwriting profession. Within a year the old 
Dramatists’ Guild was transformed from a polite learned society into an 
active collective bargaining agency for the authors—the form in which it 
exists today. Within a year its ranks of some two hundred members had 
swelled to nearly a thousand and included not only the most vulnerable, 
but also the most venerable, members of the profession. All agreed to 
withhold their plays from the Broadway stage until the managers ac- 
cepted the Guild’s Minimum Basic Agreement (MBA). After considerable 
negotiation, this model contract was drawn up and accepted by the As- 
sociation. In essence it amounted to a collective bargaining agreement 

minimum compensation and basic terms and conditions under 
which a manager could acquire the production rights in an author’s play. 
Among the items which it covered were minimum down payments and 
royalties; minimum share for the author in film rights and the various 
subsidiary rights, all rights not then in existence being reserved for the 
author?” a stipulation that no changes were to be made in the script 

rt Middleton, These Things Are Mine 314 (1947). 


18 This provision in the contract proved to be of great value with the subsequent invention 
of sound films. 
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without the author’s consent; and a provision for compulsory arbitration 
of all disputes arising in the course of the enforcement of the Agreement. 
Members of the Guild agreed not to show their plays to any manager who 
had not signed the agreement, on penalty of a $1,000 fine and expulsion 
from membership. The managers agreed that while the parties would be 
free to arrange among themselves for terms over and above those specified 
in the MBA, no contracts would be entered into which did not embody at 
least the terms set forth therein. They also agreed not to enter into negoti- 
ations for plays written by non-Guild members and to abide by the Dram- 
atists’ Shop.’*? These have remained the basic terms and conditions gov- 
erning the relations between managers and playwrights up to the present 
day, with minor changes in specific provisions such as amounts, percent- 
ages, etc., being made from year to year.’ 

All but one of the 294 members of the Managers’ Protective Associa- 
tion signed the MBA. Lee Shubert, one of the most powerful managers on 
Broadway, fought the Guild to the last. In April 1927 Shubert brought suit 
against the Guild, alleging that it was an illegal monopoly operating in re- 
straint of trade, using coercion and boycott to compel compliance in vio- 
lation of the New York State Anti-trust laws. The arguments presented 
by the Shuberts in that case anticipated almost phrase for phrase the lan- 
guage of Judge Clark in the Spina case. Inasmuch as the suit was with- 
drawn before judgment, there is no official report of the case and the only 
information we have to go by is counsel’s account of the proceedings: 
“They took the position that while ‘workers’ may join together to bargain 
collectively for their services, yet dramatists did not render services, but 
sold plays; that the author was a ‘factory,’ his manuscript was a ‘commod- 
ity’ and the manager was a ‘consumer.’ Therefore, the applicable law is 
that which prohibits monopolization in ‘trade and commerce.’ ’’** 

The plea at that time met with no success,’ but the case was not prose- 
cuted to judgment. Had there been a reported opinion on the issue it 
would have stood the Guild in good stead twenty years later when another 

"8 Tt must be noted that while under the terms of the MBA a manager in good standing 
may not deal with a non-Guild author, under its charter the Dramatists’ Guild must admit to 

any dramatist who applies and who agrees to be bound by its constitution and 


membership 
by-laws. MBA Art. 1, § 2. Hence here, as in the fishermen’s case, there were no independent 
dramatists who complained. 


**« For a summary of the significant provisions of the revised MBA of 1946, which is now in 
eflect, see op. cit. supra note 95, at 14. 

s Hays, City Lawyer 133 (1942). 

“Judge Aaron Levy, who heard the argument, has a social conscience. He felt that more 


was involved in the case than a point of law. He conferred with the lawyers, and Schubert 
tigned the minimum basic agreement.” Ibid., at 134. 
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manager brought an almost identical complaint against the Guild for 
treble damages under the Sherman Act. 

On May 18, 1944, a new musical, “Stovepipe Hat,” opened at the 
Shubert Theater in New Haven. The book, written by Harold Spina, a 
member of the Dramatists’ Guild, had been licensed to the producer, 
Irving Gaumont, under the terms of the Minimum Basic Agreement. 
Gaumont, needing financial assistance, called upon one Carl Ring, who 
invested over $50,000 in the show. Due to financial difficulties, Gaumont 
assigned his rights in the production to Ring, who continued the show on 
his own. Ring was new to the theater, but, in spite of his lack of experience, 
took it upon himself to make certain changes in the script to which the 
author did not consent and in violation of his contract under the MBA. 
The matter was submitted to the Guild, which took steps to refer it to 
arbitration. Ring refused to arbitrate and applied to the district court for 
an injunction, alleging irreparable injury under the Sherman Act. Upon 
the district court’s denial, the case was appealed to the Second Circuit 
Court, which granted a temporary injunction restraining arbitration and 
sent the case back to the district court for a final hearing on issues of both 
fact and law, where it is still pending. The issues of interstate commerce, 
pari delicto, and coercion discussed in the court’s opinion are not relevant 
to our inquiry. The most significant aspect of the case, however, was 
treated as a secondary issue both by counsel in the briefs’? and by the 
court in its summary one-paragraph dismissal of the issue, i.e., the Guild’s 
status under the exempting Acts." Without any discussion of the under- 
lying economic facts of the dramatist’s position in the play-producing in- 
dustry, and looking only to the formal setting of the transaction, the court 
concluded, a priori, that the author was more nearly analogous to “the 
fishermen entrepreneurs of the Hinton case’’ than workingmen banded to- 
gether in a union. In all fairness, however, it must be said that no at- 
tempt was made by counsel to bring these facts to the court’s atten- 
tion,’ nor were there any findings of fact in the district court from which 
any picture of the industrial pattern could be obtained. It must also be 
noted that in his ruling on the motion for rehearing, the judge emphasized 
that the court “was making merely preliminary rulings to dispose of the 
particular appeal” and pointed out that “final rulings both of fact and 

1° Brief of Appellees on Appeal to the ad Circuit, Point III c., at 26-27; Reply Brief of Ap- 
pellants, at 6-7. 

18 148 F. 2d 647, 651-52 (C.C.A. ad, 1945). 


«9 Brief of Appellees on Appeal to the ad Circuit, Point ITI c., at 26-27; Reply Brief of Ap- 
pellants, at 6-7. 
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law must await a definite hearing on the District Court.’”""° Under the cir- 
cumstances all that can be said is that it was unfortunate that the court 
deemed it proper to make even a merely preliminary ruling on this par- 
ticular point without having the necessary background in facts." 

If, however, the district court on remand follows the approach of the 
Supreme Court in the Hearst case, it will, in all probability, find that by 
virtue of the nature of his product and his market the dramatist’s bargain- 
ing position makes him subject to the ills at which the exempting Acts 
were aimed. Before the advent of the Guild, as has already been shown, 
his power to hold back his script was practically nil."* In addition to his 
generally poor financial position and the imperatives of keeping his family 
in three meals a day, which weaken any worker’s bargaining power, there is 
the additional factor peculiar to the playwright, i.e., that a new play by 
an unknown author is absolutely worthless unless it is combined with ac- 
tors, scenery, and a stage to bring it before the public. The playwright is 
caught in a vicious circle. He cannot get the backing of a manager unless 
he has made a name for himself with the public. And he cannot get his 
play before the public unless he can get the backing of a manager. To 
break into the circle, the young writer has been known to accept any com- 
pensation with any conditions, forfeit all rights, and on occasion has even 
paid the manager for producing his own play. It was for his benefit that 
the Minimum Basic Agreement was drawn up. Those who have already 
made their mark can and do command much better terms than the mini- 
mum set forth therein. Yet without their cooperation, the minimum stand- 
ards under which their less prominent colleagues may be compelled to 
work could never have been enforced; for it is only under the threat that 
the master craftsmen may withhold their services that a manager can be 

ue 148 F. ad 647, 654 (C.C.A. ad, 1945). 


™ The background of the rehearing indicates that the court was willing to consider the in- 
dustrial facts, once an attempt was made to present them. Within two weeks after the case was 
decided, one of the biggest New York managers brought suit in the New York courts to restrain 
arbitration of a dispute under the MBA on grounds that the Ring v. Spina opinion invalidated 
it. Application of Shubert, 269 App. Div. 1015, 59 N.Y.S. 2d 143 (1945). On motion for rehear- 
ing, counsel pointed out to the court the disrupting effect its decision was bound to have on the 
whole pattern of the industry if allowed to stand: ‘How many more such applications will be 
made between now and the time this case can be tried on the merits . . . . noone can say. Other 
damage could occur on the strength of this court’s opinion. Many problems arise during a 
play’s production which unless settled quickly by arbitration, may leave either party in doubt 
as to whether he is acting wrongfully, thus laying himself open to suits for considerable dam- 
age.” Petition of Appellee on Rehearing, at 15. The court qualified its original holding as above. 
148 F. ad 647, 654 (C.C.A. ad, 1945). 

™ Tt must be remembered that the mean subject of our study is not the Pulitzer Prize play- 
wright but the multitude of struggling, unknown writers, including the 2,323 associate mem- 
bers of the Guild who have not yet seen one of their plays last out on Broadway for three con- 
secutive weeks. Op. cit. supra note 9s, at 3, 4. 
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made to respect the minimum basic rights of a journeyman or apprentice 
in the trade. 

The name “ Dramatists’ Guild” rings true in its literal as well as in its 
figurative sense. The profession is one of the few which has remained rela- 
tively unaffected by the sharp diversification of function into capital and 
labor brought about by the industrial revolution and which still maintains 
the quality of the old guild system. It is this very ambivalence which 
makes for such difficulty when a problem arises which necessitates classi- 
fying its members into one or the other group. The dramatist is a literary 
craftsman, to be sure, and it is to preserve his integrity as such that he has 
been compelled to organize. He himself must be the final arbiter of what 
shall appear under his name. The circumstances of the Ring case demon- 
strate the great need for protecting the playwright’s independence and his 
freedom from managerial control and domination over the shape of his 
handiwork. 

Granted, arguendo, that under the common-law dichotomy he falls into 
the “independent contractor container” ; we have seen the futility of using 
this outmoded criterion as a guide to present-day economic and social re- 
lationships, and the Hearst case has fortunately pointed the way toward 
a more realistic approach to the problem. The scope of the employee-em- 
ployer relationship as therein reevaluated is broad enough to include inde- 
pendent craftsmen, or “independent contractors” when the economic real- 
ities of their situation warrants it. The playwright’s status as an independ- 
ent craftsman is essential not to his personal welfare alone but to the wel- 
fare of the art of playwriting in general. It is the pattern of employment 
which is best suited to the distinctive pattern of this industry. 

The truth of this proposition is borne out chapter and verse by com- 
parison with the experience of the playwright in Hollywood. There, as a 
general rule, he performs the same function as does the playwright in New 
York. But he works on a salary basis, and his workmanship is subject to 
the editing, alteration, or even collaboration, of the producer. He is @ 
perfect employee under the common-law control test.""* And witness the 
result! Writing is an art in which creativity, originality, and imagination 
are at a premium. To impose upon the writer an employment pattern 
which evolved out of the necessities of the industrial revolution in mass- 
production industries, judging by its results, has the effect of conditioning 
a stereotyped, mass-production type of writing. The effect of the circuit 


™3 In the Matter of Metro-Goldwyn-Mayer Studios, and Motion Picture Producers Ass’n 
and Screen Writers’ Guild, Inc., 7 N.L.R.B. 662, 686-90 (1938). 
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court’s holding, if followed on remand, is to superimpose an arbitrary form 
which the court itself has'determined to be “the”’ employee-employer rela- 
tionship as the price of the statutory protection to which, as we have 
shown, the dramatists are in any event rightfully entitled by virtue of 
their underlying economic position. To impose such a form, which, as 
Hollywood’s unfortunate example demonstrates, is basically unsuited to 
the peculiar quality of their craft, is to stifle the development of that craft 
itself as well as of the craftsman and his workmanship. 


THE LEGAL PENDULUM 

And consequently the legal pendulum, for purposes of applying the statute, may 
swing one way or the other, depending upon the weight of this balance and its relation 
to the special purpose at hand." 

The significance of the two cases transcends the fate of the Oregon 
fishermen or the New York playwrights under the anti-trust laws. The 
cases must be regarded as a commentary and a caveat on the judicial 
process. They are but two recent examples of the inapplicability of legal 
concepts to determine economic facts. 

We have shown that had the court in each case approached the prob- 
lem at-hand along the lines employed in the Hearst case, quite another 
conclusion would have probably been reached. For, as our studies of the 
fishermen and the playwrights, each within its respective industrial con- 
text, indicate, they are in fact subject to the abuses which Congress sought 
to remedy in the exempting acts; and the structure of the litigation in 
both cases in itself is real evidence of the need of these groups for the pro- 
tection which the acts afford. 

But to say that the two exclusionary decisions antedate that of the 
Hearst case, that therefore the latter indicates a change of heart on the 
part of the Court, and that were they to be reheard today, the courts 
would be bound to follow the latter approach and so arrive at a more ap- 
propriate judgment, would seem to overlook a basic aspect of the problem. 
For indeed it was substantially the same court which decided the Hinton 
case as decided the Hearst case. To be sure, Justice Rutledge, who wrote 
the opinion in the latter, was not on the Court when the former case was 
written. But it is doubtful that this single infusion of new blood into the 
Court would account for the complete metamorphosis in the decisions of 
the seven. remaining members." Nor have there been any intervening 

™4 NLRB v. Hearst Publications, Inc., 322 U.S. 111, 126 (1944). 


baad nn Demian eS ons Oe eee the seven justices 
joined unanimously in the majority opinion written by Justice Black. Justice Roberts dissent- 
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cases which have set forth any landmarks which create a precedent for, or 
mark the transition to, a complete about-face in judicial technique. 

Part of the explanation may well lie in the simple fact that in the Hin 
ton case the problem was not presented in so sharp an outline as in the 
Hearst decision, so that the Court was not moved to reappraise its funda- 
mental assumptions and tended rather to rely more or less unquestioningly 
on the vestigial remnants of an earlier climate of judicial opinion. But 
there was another element of the Hearst case which was lacking in the 
former decision: it came to the Court on appeal from a decision of the 
National Labor Relations Board, whereas the earlier case was, from its 
initial stages, the sole product of the judicial process; and that factor ad- 
mittedly played a major role in the decision. It is one thing to hold that 
the determination of employment relationship cannot be made on the 
basis of any preconceived universal norm and that each must be decided 
individually as a function of the particular industrial pattern of which it is 
part. It is quite another matter for a court conscientiously and success- 
fully to apply this method through the use of only the usual judicial tech- 
niques which are at its disposal. 

Although we would not go so far as to say that an administrative in- 
vestigation and finding on the facts is indispensable to the mischief-rem- 
edy approach, or that an accurate factual analysis cannot be made by a 
court without it, still a comparison of the cases discussed in this comment 
would seem to indicate that the administrative processing of the under- 
lying framework within which the case is set is undoubtedly of great as- 
sistance to a court in these matters of classification and does increase the 
chances that its decision will be in keeping with what the economic realities 
demand. We do not mean to imply that a preliminary hearing by an ad- 
ministrative board will ipso facto insure a justifiable finding and decree. 
We merely wish to point out that by its very nature, the administrative 
agency is at a substantial advantage over the usual judicial fact-finding 
agencies.” For it must be admitted that these are matters of a highly spe- 
cialized sort, generally beyond the special competence of the “reasonable” 
district judge, whose own empirical knowledge tells him nothing about 
ed in the Hearst case and Justice Reed concurred; the remaining seven justices joined in the 
Rutledge opinion. 

™6 Compare the following excerpt from the Final eee of the Attorney General’s Commit- 
tee on Administrative Procedure (1941), p. 19: “Because the members of an agency or of its 


staff—like persons of similar experience in private nena the problem with a con- 


siderable background of knowledge and experience and with the equipment for investigation, 
they can accomplish much of the work without the necessity of informing themselves by the 
testimonial process.” 
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such esoteric judicial material as gill-net fishing on the Umpqua River or 
playwriting for the New York theater, and whose daily docket of torts, 


_ trusts, and contingent remainders can hardly be said to provide any added 
' qualifications for making such a specialized economic determination. The 


court is generally dependent on what counsel tells it for its knowledge of 
the fact situation. If counsel does not present an adequate picture of the 
industry under consideration, the court decides the case on the incomplete 
picture before it, and you have the result of the Spina case. The appoint- 
ment of a referee or special master is obviously an aid, but here too the 
method is costly, inefficient, and of questionable accuracy.™’ 

Whether this means, as some have suggested,™* that a special agency 
should be created to handle the problems of labor groups under the admin- 
istration of the anti-trust laws, is beyond the scope of this comment. On 
its face, it is doubtful whether the advantages to be derived from such a 
suggestion as it bears on this particular problem alone would, in either 
quantitative or qualitative terms, be sufficient to justify our embarking 
on such a project. Whether it is feasible to refer such determinations to 
some existing agency such as the NLRB, for example, is likewise outside 
our province. 

And so, at the conclusion of this study, a basic question remains un- 
resolved: Can ‘‘the reasonable court,” unaided by an administrative proc- 
essing of the sort which formed the base for the Court’s opinion in the 
Hearst case, successfully apply the mischief-remedy approach therein set 
forth with its exacting demands upon the fact-finding mechanisms of our 
present court system? The question, to be sure, is incapable of any con- 
clusive answer at this writing and will only be decided by future experi- 
ence. One thing is clear, however, from our investigation: the former con- 
ceptualist approach of the Hinton and the Spina cases, while providing a 
ready-mix formula of quick and easy judicial application, makes no sense 
in terms of the economic realities involved, and in terms of results has 
served only to frustrate the legislative policy of the exempting Acts. On 
the other hand, we have seen that the approach of the Hearst case, when 
conscientiously applied, does allow for a more fitting treatment of these 
perplexing borderline cases. True, it is of great help to a court in applying 

"1 The appointment of a new referee in each case who must in each instance start from 
scratch would seem to be a vastly inferior method to that of the board which specializes in such 
Prablons sad beings its hnowindge acquired in the handling of ene case to bear on it deter- 


' ee ne RG et Pate Se ee 36 Ill. L. Rev. rt 
1941). 
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it to have an administrative hearing to start with. But it cannot be said 
that the judiciary, aided by counsel, is incapable of handling it alone; it 
has yet to try. Granted, the Hearst test makes greater demands on the re- 
sources of the judicial process than did the traditional norm. But it is a 
far more fruitful endeavor to tax the resources of the court to meet the 
demands of a more exacting judicial method than to compromise the qual- 
ity of our law to meet the limitations of the men who administer it. 
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NOTES 


TRIAL BY JURY IN INDIRECT CRIMINAL CONTEMPTS 


In 1941 the Supreme Court struck two telling blows at the summary power of 
a judge to punish indirect criminal contempts of court.’ Nye v. United States* 


* The conclusions of this note as to the right of trial by jury pertain to all indirect criminal 
contempts except those which consist of disobedience to any court order or decree. Indirect or 
constructive contempts are those which are not committed “in the presence of [the] courts, 
or so near thereto as to obstruct the administration of justice.” 4 Stat. 487 (1831), 28 U.S.C.A. 
2s Seay ene ees oe v. Mackesy, 135 Me. 490, 494, 200 Atl. 505, 508 

). ens nnee e See an a eee and for 
ee [but} punitive, to vindicate the authority of the court.” 
Gompers v. Bucks Stove & Range Co., aar U.S. 418, 441 (1911). Although the lines of distinc- 
tion may become tenuous, as in United States v. United Mine Workers of America, 67 S. Ct. 
Grn (apes), the chave deinteland Silk be teltdeatteg ter the meiantatndl this ante 


* 313 U.S. 33 (1941). 
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effectively removed all indirect contempts except disobedience of court orders 
from the field of offenses punishable summarily in the federal courts. The full 
impact of Bridges v. California,’ as two subsequent cases have shown,‘ has been 
to immunize virtually all out-of-court comment on judicial proceedings, 
whether spoken or written, against citation and punishment as contempt of 
court. Since such out-of-court comment falls within the scope of the decision in 
the Nye case, the Bridges decision does not affect the power of the federal courts, 
but curbs only state court judges. In neither case, however, did the Court con- 
sider the crux of the problem: the real flaw in the summary contempt power 
which has subjected it to constant attack by legal scholars.s Such attack has 
been leveled primarily at the swmmary nature of the proceedings—summary in 
that coutemners are tried by a judge alone, without receiving a jury trial.‘ 
Critics of the contempt power contend that, since criminal contempts are crimi- 
nal acts,’ constitutional guarantees of trial by jury* should apply to contempt 
proceedings. Although this right has been universally denied by the courts, re- 
search indicates that such denial has been based on extremely dubious author- 
ity.* Until the Supreme Court recognizes this fact and includes indirect con- 
tempts within the jury trial guarantee, any other limitations of the contempt 
power such as those established by the N ye and Bridges cases cannot succeed in 
restricting that power to its proper scope. 


I 
In the Nye case, the Supreme Court’s primary concern was with the proper 


construction of the Act of March 2, 1831: 
3314 U.S. 252 (1941). 


4 Craig v. Harney, 331 U.S. 367 (1947); Pennekamp v. Florida, 328 U.S. 331 (1946). 

5 C. H. Thomas, Problems of Contempt of Court (1934); Fox, The History of Contempt 
of Court (1927); J. L. Thomas, The Law of Constructive Contempt (1904); 1 Livingston, 
Complete Works on Criminal Jurisprudence 264 (1873); Nelles and King, Contempt by Pub- 
lication in the United States, 28 Col. L. Rev. 401, 525 (1928); Frankfurter and Landis, Power 
of Congress over Procedure in Criminal Contempt in Inferior Federal Courts—a Study in 
Separation of Powers, 37 Harv. L. Rev. toro (1924). 

* Additional opposition has been directed at the fact that customarily, in the absence of 
statute, the same judge whose decision has been criticized, or whose authority has been flouted 
by the contemptuous act, tries the offending party in contempt proceedings. Compare Taft, 
C. J., concurring in Craig v. Hecht, 263 U.S. 255, 279 (1923): “The delicacy there is in the 
judge’s deciding whether an attack upon his own judicial action is mere criticism or real ob- 
GRE one i peemate, Can feats may dnelen. ba. viow to personal vindication, are 


297Thene contents ant tnientinnieat then lam, ctiined with punidnent-es-eeds.@t ciel 
acts are not criminal, we are in error as to the most fundamental characteristic of crimes as that 
word has been understood in English speech. So truly are they crimes that it seems to be proved 
that in the early law they were punished only by the usual criminal procedure, 3 Transactions 
of the Royal Historical Society, N.S. 147 (1885), and that at least in England it seems that they 
ee ood tat ee United States, 233 U.S. 604, 
610 (1914). 

* U.S. Const. Amend. 6, and similar provisions in state constitutions. 

* Fox, op. cit. supra note 5; see Part ITI, infra. 
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Chap. xcix. An Act declaratory of the law concerning contempts of court. 

Be it enacted, etc., That the power of the several courts of the United States to issue 
attachments and inflict summary punishments for contempts of court, shall not be 
construed to extend to any cases except the misbehaviour of any person or persons in 
the presence of said courts, or so near thereto as to obstruct the administration of 
justice. ....™ 


The Act had been passed as the direct result of impeachment proceedings 
against Judge Peck of the United States District Court of Missouri.“ Luke Law- 
less, unsuccessful counsel in a land grant case before Judge Peck, had published a 
statement of the errors which he contended the judge had made in his decision— 
a statement which has been called “as unfair as can be imagined.”” Judge Peck 
promptly instituted contempt proceedings and found Lawless guilty, sentencing 
him to one day’s imprisonment and eighteen months’ suspension from practicing 
law. Lawless, a man of no little influence, presented a memorial for Peck’s im- 
peachment to Congress, which was acted upon in 1830. The House voted to 
present articles of impeachment, and a long and sensational trial resulted in 
acquittal by the Senate, twenty-two to twenty-one. Acquittal, however, indi- 
cated only that Judge Peck had acted constitutionally in the eyes of Congress; 
that body acted quickly to dispel any notion that it approved such an exercise 
of the contempt power by passing the limiting statute quoted above. James 
Buchanan, leading manager of the impeachment and author of the Act of 1831, 
had insisted that no judge in the United States possessed a common-law power 
to punish summarily, as contempt, any publication regarding judicial proceed- 
ings, past or pending, summary punishment being “. . . . equally at war with 
the spirit and the letter of the "el the Capetitanion. This contention as to the existing 
law of contempt explains the titling of the act as “declaratory” of the law con- 
cerning contempt." 

Cases decided shortly after passage of the act construed it in its literal sense, 
as expressly excluding from summary punishment all publications out of court, 
whatever their intended or actual effect might be.’ Justice Baldwin found the 
statute’s “language too plain to doubt of the meaning of the law,”** holding 
that publications out of court could not be considered misbehavior so near the 
presence of the court as to obstruct the administration of justice, and that 


4 Stat. 487 (1831), 28 U.S.C.A. § 385 (1928). 


" For complete discussions of the events leading to the impeachment and the proceedings 
themselves, see Stansbury, Report of the Trial of James H. Peck (1833), and Nelles and King, 
op. cit. supra note 5, at 423-31. 


™ Nelles and King, op. cit. supra note 5, at 428. 
8 Tbid., at 526. 
** Thomas, Problems of Contempt of Court 58 (1934). 


*SEx parte Poulson, 19 Fed. Cas. 1205, No. 11,350 (C.C.Pa., 1835); United States v. 
Holmes, 26 Fed. Cas. 360, No. 15,383 (C.C.Pa., 1842). 


* Ex parte Poulson, 19 Fed. Cas. 1205, No. 11,350, at 1207 (C.C.Pa., 1835). 
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only“... . misbehavior which is calculated to disturb: theorder of the:court, 
sauhine sole; tumultuous or disorderly behavior, either init or near it”? was. 
summarily punishable, The additional fact that Justice Baldwin criticized the: 
statute ‘as an unwise exercise of congressional power and would have reached: 
a°contrary decision had the statate ‘permitted any. other construction) lends: 
weight to the probable validity of his statatory interpretation. 

The Supreme Court at first seemed to approve Justice Baldwin’s construc- 
tions? but ‘later the requirement ‘of ‘physical proximity) for out-of-court mis- 
behavior was gradually relaxed.'* The iower federal courts virtually construed. 
the statate out ‘of existence: by: giving:the words ‘‘so near thereto” a causal 
rather than a geographica) meaning: | 

If it is 2 contempp to bribe a ~witiess in front of the courthouse door, is:it nota: 
contempt to do the same thing on'the streets opposite the court building; or four blocks: 
away? .. . In‘onecasethe misbehavior would be construed to bein the presence of 
thecourt, and: in the other “‘so near thereto as to obstruct ‘the administration of 
justice,’ and the statute; in clear language, is made to apply to both cases.*° 


Finally, in Toledo Newspaper’ Co: 0: United: States” the: Supreme* Court’ 
affirmed a contempt conviction which was the outgrowth of newspaper publica+ 
tions attacking District Judge Killits and the joca} traction company in connec- 
tion with a suit then pending, Its decision not only approved the distorted con 
struction of the Act ‘of 1832; but ‘went ‘far ‘beyond. Chief ‘Justice: Whitecfitst: 
pointed out that “‘it is essential to recall the situation existing at the time‘of the: 
adoption of the Act of 1831 inorder toehicidate its provisions” ;* then, strange 
lyenough, he ignored history.and completely nuilified the statate by concluding 
that “*’. . . thereccan benno doubt ‘that ‘the provision conférred ‘no power not’ 
already granted and imposed no limitations not already existing. In other words; 
it served but to plainly mark the boundaries of the existing authority resulting 
from the grants which the Constitation made and the limitations which it im- 
posed.’”? The cdiefendant was found guilty of contempt: After eighty-seven years 
the act had indeed become merely, “declaratory: of the law concerning con 
tempe”—but in a-manner to astonish its authors. 

Justice’ Holmes°was* unable< too concur’ in what’ has: been: termed: ‘this: 


'? Thick, at's 208: 


* See ‘Ex parte Robinson; 19°Wall. (U.S: sos; 511 '(1893): “Aa:thus seeny thepower of’ 
these courts in'the punishment of contempts can only be exercised to insure order and decorum 


Cuddy, Petitioner; 131 U.S- 280°(1889); Savin, Petitioner; 132°U.S> 267; 277° (1886) 
United States *v: Anonymous, 21 Fed: 762; .7690(C.C.Teénni, 1884); Innre<Mayy 1 Feds 737° 
(D.C.Michi, 1886). 

**In re Brale, 71 Fed. 943, 948(D.C_Nev:, 1895); cf. United States v. Huff, 206‘ Fed. 700) 
705 {D.C.Gai, 1993); Kirk-v, United States; 199 Fed. 2733 277°(C.C_AS oth) 1981); MéCaally 
vy United States; 25 ‘App. D.C. 404 483.( 1905}, cert: denv 198°U_S> 586:( 1905}; Exparte Me 
Leod, 120Fed. 130, 137, 39°41 (D.C_Alas, 1909). 

249 U.S) 40041998). * bids, at 406. , 25 Tbids, at 428: 





3erenes: @mea * = 3S * °° FF 2S 


e 


NOTES 673 


amazing historical solecism of the late Chief Justice.”** He found the limita- 
tions imposed by the statute “too plain to be construed away.” More impor- 
tant,, Justice Holmes dissented on the additional ground that, even if the 
publications involved justified punishment, contempt proceedings did not 
furnish the proper form of trial. His dissent rested on a sharp criticism of sum- 
mary proceedings in indirect contempt cases: 

When it is considered how contrary it is to our practice and ways of thinking for the 
same person to be accuser and sole judge in a matter which, if he be sensitive, may 
involve strong personal feeling, I should expect the power to be limited by the neces- 
sities of the case “to insure order and decorum im their presence.” . . . . | would go as 
far as any man im favor of the sharpest and most summary enforcement of order in 
Court and obedience to decrees, but when there is no need for immediate action con- 
tempts are like any other breach of law and should be dealt with as the law deals with 
other illegal acts.* 

This statement can refer only to ordinary crimimal proceedings, which incor- 
porate the right to jury trial. To Justice Holmes, then, the primary objec- 
tiom to the Toledo Newspaper case lay in the denial of trial by jury, and it is this 
dissent which was subsequently adopted by the Supreme Court in the N ye case. 

No publication was involved in the Nye case; defendants were guilty of far 
more reprehensible conduct criticizing a judge. By plying a feeble-minded, 
illiterate old man with liquor, had induced him to terminate an action for 
causing the death of his son by use of a patent medicine. As soon as the trial 
judge discovered these facts, he had cited the defendants for contempt. The 
Supreme Court overruled the Toledo Newspeper case, holding that since the 
events had taken place over 100 miles away from the District Court, they could 
not be construed as coming under the “so near thereto” clause. The Act of 1831 
was once again applied in its literal sense, with the Court approving Justice 


could easily have upheld the conviction; it had only to apply the rule of statu- 
tory construction that once the Court has interpreted a statute, it is the func- 
tiom of Congress to alter the act if the interpretation is contrary to legislative 
invent. However, Justice Douglas expressly rejected such a procedure, 
saying: 

Thus the legislative history of this statute and its career demonstrate that this case 
presents the question of correcting a plain misreading of language and history so as to 
give full respect to the meaning which Congress unmistakably intended the statute to 
have. Its legislative history, its interpretation prior to 1918, the character and nature 
of the contempt proceedings, admonish us not to give renewed vitality to the doctrine 

* Frankfurter and Landis, op. cit. supra note 5, at 1030. 

*Toledo Newspaper Co. v. United States, 247 U.S. 402, 423 (1918). 

*Tbid., at 423, 425. 

* Nye v. United States, 313 U.S. 33, 50 (1941)- 
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of Toledo Newspaper Co. v. United Statgs, but to recognize the substantive legislative 
limitations on the contempt power which were occasioned by the Judge Peck episode. 
And they necessitate an adherence to the original construction of the statute so that 
unless its requirements are clearly satisfied, an offense will be dealt with as the law 
deals with the run of illegal acts. 


The Court’s willingness to overrule the Toledo Newspaper decision cannot be 
attributed to its desire to uphold the constitutional guarantee of free speech,” as 
might have been the case had publications been involved in the Nye case. The 
nature of the offense involved, as well as the reference to dealing with contempts 
“as the law deals with the run of illegal acts,” indicate that the Court’s primary 
concern was once again the right of jury trial in proceedings which are essen- 
tially criminal. 

Under the Act of 1831 as now interpreted, no judge in the inferior federal 
courts** possesses the power of summary punishment of any out-of-court mis- 
behavior except acts which may be classified as disobedience of valid court 
orders.** However, state court judges are not affected by the provisions of the 
statute. Contempt convictions by state courts can only be appealed to the 
United States Supreme Court on charges that constitutional rights have been 
infringed ; thus the exercise of the summary power in indirect contempt cases has 
naturally been attacked as a violation of the Fourteenth Amendment. In Pater- 
son v. Colorado,* the Supreme Court of Colorado had fined the publisher of 
newspaper articles reflecting on the motives and conduct of that court in cases 
pending before it. The defendant appealed the conviction on the ground that it 
infringed the constitutional guarantee of a free press.** Justice Holmes, 
speaking for the Court, expressly declined to decide whether the Fourteenth 
Amendment had created a prohibition applicable to the states similar to that 
which the First Amendment had placed on the federal government, contending 
that even if it had, the defendant could not prevail. This conclusion was 
grounded in the Blackstonian theory of liberty of the press: that the constitu- 
tional provision was intended only to prevent “laying .. . . previous restraint 
upon publications, and not [to grant ] freedom from censure for criminal matter 
when published.”*4 Justice Harlan, dissenting, stated that “it would seem 
clear that when the Fourteenth Amendment prohibited the States from impair- 
ing or abridging the privileges of citizens of the United States it necessarily pro- 
hibited the States from impairing or abridging the constitutional rights of such 

8 Tbid., at 51. * U.S. Const. Amend. 1. 


3° For the reason that the statute is said to place no restriction on the justices of the Su- 
preme Court, see text at note 70 infra. 


# The full list of exceptions contained in the statute includes “. . . . misbehavior of any of 
the officers of said courts in their official transactions, and the disobedience or resistance by 
any such officer, or by any party, ra witness, or other person to any lawful writ, process, 
order, rule, decree, or command of the said courts.” 4 Stat. 487 (1831), 28 U.S.C.A. § 385 
(1928). 


# 205 U.S. 454 (1907). 33 U.S. Const. Amend. . 34 4 Bl. Comm. *151. 





NOTES 675 


citizens to free speech and a free press.”5 Justice Harlan concluded his 
opinion with a denunciation of the majority’s restrictive construction of the 
First Amendment.* 

The Patterson case dissent, anticipating as it did the Bridges case by thirty- 
four years, acquired the approval of the Court only gradually. In Schenk ». 
United States, Justice Holmes modified his acceptance of Blackstone’s 
theory of liberty of the press, a doctrine since completely repudiated by the 
Court.** The application of the Fourteenth Amendment to prohibit state en- 
croachments upon freedom of speech and of the press was slower in coming. It 
was first expressly recognized in 1925,* and subsequent Supreme Court deci- 
sions prior to the Bridges case firmly established the position.4° Consequently, 
foreseeing probable success on that issue, the defendants’ appeal from a sum- 
mary punishment of allegedly contemptuous publications in the Bridges case 
was based solely on the California court’s abridgement of free speech, although 
denial of the right to trial by jury had been argued below.“ Split five to four, the 
Court held that the rights of free speech and a free press necessarily limited the 
summary ‘power of all American courts, both state and federal, including this 
one,”’” to punish for contempt of court. 

In its decision, the majority first rejected the notion that the First Amend- 


38 Patterson v. Colorado, 205 U.S. 454, 464 (1907). 

3 “T cannot assent to that view [If] the rights of free speech and of a free press are, 
in their essence, attributes of national citizenship, as I think they are, then neither Congress 
nor any State since the adoption of the Fourteenth Amendment can, by legislative enactments 


I go further and hold that the privileges of 


pro’ violation by that clause of the Four- 
teenth Amendment forbidding a State to deprive any person of his liberty without due process 
of law.” Ibid., at 46s. 


5” 249 U.S. 47, 51 (1919). 
Near v. Minnesota, 283 U.S. 697, 714 (1931). 


» “For present purposes we may and do assume that freedom of speech and of the press— 
which are protected by the First Amendment from abridgement by Congress—are among the 
fundamental personal rights and ‘liberties’ protected by the due process clause of the Four- 
teenth Amendment from impairment by the States.” Gitlow v. New York, 268 U.S. 652, 666 
(1925). But see Warren, The New “Liberty” Under the Fourteenth Amendment, 39 Harv. 
L. Rev. 431 (1926). 


Fiske v. Kansas, 274 U.S. 380, 387 (1927); Stromberg v. California, 283 U.S. 359, 368 
(1931); Near v. Minnesota, 283 U.S. 697, 707 (1931); Grosjean v. American Press Co., 297 
U.S. 233, 244 (1936); DeJonge v. Oregon, 299 U.S. 353, 364 (1937); Herndon v. Lowry, 301 
U.S. 242, 258 (1937); Lovell v. Griffin, 303 U.S. 444, 450 (1938); Hague v. C.1.0., 307 U.S. 
496, 512 (1939); Schneider v. State, 308 U.S. 147, 160 (1939); Thornhill v. Alabama, 310 U.S. 
88, 95 (1940); Carlson v. California, 310 U.S. 106, 113 (1940); Cantwell v. Connecticut, 310 
US. 296, 303 (1940); see Whitney v. California, 274 U.S. 357, 371, 373 (1927); Palko v. Con- 
necticut, 302 U.S. 319, 324, 326 (1938). 


Bridges v. Superior Court, 14 Cal. ad 464, 477, 94 P. 2d 983, 990 (1939); Los Angeles 
Times-Mirror Co. v. Superior Court, 15 Cal. 2d. 99, 102, 98 P. 2d 1029, 1031 (1940). 


* Bridges v. California, 314 U.S. 252, 260 (1941). 
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ment was not intended to apply to contempt proceedings to punish out-of-court 
publications pertaining to pending cases, insisting instead that “. . . . the only 
conclusion supported by history is that the unqualified prohibitions laid down 
by the framers were intended to give to liberty of the press, as to other liberties, 
the broadest scope that could be countenanced in an orderly society.” Next, 
the court considered just how broad that scope should be. The California court 
had followed the Patterson and Toledo Newspaper cases in holding that publica- 
tions which had a “reasonable tendency” to obstruct the administration of jus- 
tice in cases pending before a court could be punished as contempt.“ The Su- 
preme Court ruled that the “reasonable tendency” test did not afford defendants 
the full freedom guaranteed by the First Amendment, and that publications are 
punishable as contempt only when “‘. . . . the words used are used in such cir- 
cumstances and are of such a nature as to create a clear and present danger that 
they will bring about substantive evils.” This “clear and present danger” 
test** was recognized not as marking “the furthermost constitutional boundaries 
of protected expression, ....[but] a minimum compulsion of the Bill of 
Rights.”’*? Effectively, then, the summary punishment of a large class of in- 
direct contempts had been severely curtailed. 

Justice Frankfurter, representing the four dissenters in the Bridges case, 
accused the majority of disregarding history by discarding the ancient “reason- 
able tendency” test; he vehemently denied that punishment for contempt is 
ee a en ee 


# Thid., at 26s. 


«4 Compare Holmes, J., in Patterson v. Colorado, 205 U.S. 454, 06 (1997): “But if a court 
regards, as it may, a publication concerning a matter of law pending before it, as tending to- 
wee Pea Si Rents Foe oe Seaneeneen of Selig Smog parish © os 9 Dee 
stance put.” (Italics added) The Supreme Court adopted the standard in Toledo Newspaper 
Co. v. United States, 247 U.S. 402, 421 m {ogx8): “.... not the influence upon the mind of the 
particular judge is the criterion, but the reasonable tendency of the acts done to influence or 
bring about the baleful result is the test.” (Italics added) The California Supreme Court adopt- 
ed the “reasonable tendency” standard in Bridges v. Superior Court, 14 Cal. ad 464, 489, 94 
P. ad 983, 996 (1939). 

4 Bridges v. California, 314 U.S. 252, 261 (1941). 
Holmes, J., in Schenk v. United States, 249 U.S. 47, 52 (1919). It 

proposed by a minority of the Court as applicable in Abrams v. United States, 250 U.S. 
616, 627 (1919); Schaefer v. United States, 251 U.S. 466, 482 (1920); Pierce v. United States, 
252 U.S. 239, 255 (1920); Gilbert v. Minnesota, 254 U.S. 325, 334 (1920); Gitlow v. New York, 
268 U.S. 652, 672 (1925); and Whitney v. California, 274 U.S. 357, 373 (1927) (concurring 
opinion by Brandeis, J.). Prior to the Bridges case, the majority of the Court had adopted it in 
Herndon v. Lowry, 301 U.S. 242, 256 (1937); Thornhill v. Alabama, 310 U.S. 88, 105 (1940); 
Carlson v. California, 310 U.S. 106, 113 (1940); and Cantwell v. Connecticut, 310 U.S. 296, 
308 (1940). 

4? Bridges v. California, 314 U.S. 252, 263 (1941). 

# “But that the conventional power to punish for contempt is not a censorship in advance 
but a punishment for past conduct and, as such, like prosecution for a criminal libel, is not of- 
fensive either to the First or Fourteenth Amendments, has never been doubted throughout 
this Court’s history.” Ibid., at ago. The Blackstonian doctrine 
thought to have been exploded, reappears here. 
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that limiting punishment to publications which have a “reasonable tendency to 
obstruct the administration of justice,” as they proposed, also involves recogni- 
tion of the guarantees of free speech and a free press. If those guarantees did not 
apply, there would be nothing to prevent a judge from citing as contempt ony 
publication pertaining to courts, even if such publication failed to meet the 
“reasonable 


tendency” requirement. Actually the application of the First 
Amendment is implicit in either standard; the difference between them is one of 
degree only. Adoption of the “clear and present danger” test merely moves the 
dividing line between punishable and non-punishable acts farther up the scale of 
obstructiveness, so that fewer are subject to the summary contempt procedure. 
The replacement of one test, which had long been considered constitutional, by 
another seemingly more stringent, discloses more than a concern for freedom of 
speech. Such a replacement reveals, as in the Nye case, a desire to restrict sharp- 
ly the use of summary contempt power by judges. 

The new test was unanimously approved in Pennekamp v. Florida,” another 
case involving a contempt citation against publications. The uncertainty as to 
the effect of a state statute empowering the courts to punish indirect contempts 
summarily, left in doubt by the Bridges case,’° was removed completely, since 
the Court declared that statutes and judicial decisions alike must meet the 
“clear and present danger” test. The standard itself received no clearer exposi- 
tion, because the Court again ruled that it had not been met. However, 
Justice Murphy, in a concurring opinion, declared, ‘“‘To talk of a clear and 
present danger arising out of such criticism is idle unless the criticism makes it 
impossible in a very real sense to carry on the administration of justice.”™ 
Under this view, actual physical obstruction is virtually essential to a contempt 
punishment, if the contemnor has been able to assert his right of free speech as a 
curb on the court’s power. 

Although the majority of the Court would undoubtedly deny that the scope 
of immunity is so great, its most recent consideration of the problem in Craig ». 
Harney* has brought it close to such a stand. In the Craig case, the Texas Court 
of Criminal Appeals had applied the Bridges doctrine to newspaper articles 
sharply critical of a trial judge’s decision in a forcible entry and detainer pro- 
ceeding. A motion for new trial was pending before the same judge, whose place 
on the bench was elective, and the newspaper involved was extremely influen- 
tial. Hence the Texas court had concluded that there was in fact a clear and 
present danger that the publications involved would accomplish their purpose of 
compelling the judge to change his decision on the pending motion, and that 
“. ... the likelihood that such result would follow was ‘extremely serious and 

# 328 U.S. 331 (1946). 

* Bridges v. California, 314 U.S. 252, 260 (1941). The Florida court had distinguished the 
Bridges case on this basis in Pennekamp v. State, 156 Fla. 227, 241-44, 248, 22 So. ad 875, 883- 
84, 886 (1945). 

* Pennekamp v. Florida, 328 U.S. 331, 370 (1946). 

® 331 U.S. 367 (1947). Justice Murphy restated his views in a concurring opinion at 383. 
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the degree of imminence extremely high.’ ’’s* Yet the Supreme Court, applying ~ 
the same rule to the facts, asserted that “‘. . . . it takes more imagination than 
we possess to find in this rather sketchy and one-sided report of a case any im- 
minent or serious threat to a judge of reasonable fortitude.”*4 Justice 
Frankfurter, in a strongly worded dissent, condemned the majority view as 
failing to give sufficient weight to the decision of the state court, and in so doing, 
decried Justice Murphy’s stand. But more important is the fact that two 
so violently opposed positions can be produced by a single set of circumstances. 
A few sentences in Justice Frankfurter’s opinion unwittingly point to the 
proper solution: “Surely a jury could reach such a conclusion on these facts. 
We ought not to allow less leeway to the Texas Court in drawing inferences than 
we would to a jury. Because it is a question of degree, the field in which a court, 
like a jury, may ‘exercise its judgment is necessarily a wide one.’ ”** The Su- 
preme Court has shown its concern over the lack of jury trial in indirect con- 
tempt proceedings in the Nye and Bridges decisions; it has established a stand- 
ard which is applied by a jury in all other cases.’ What has prevented the seem- 
ingly logical adoption of the procedure of trial by jury in this class of cases? 


II 


Between 1855 and the 1941 decision in the Nye case, virtually all American 
courts successfully resisted any attempts to limit their powers to punish sum- 
marily for contempt, whether the attempted limitation was legislation enumer- 
ating the acts so punishable, or setting up the procedural safeguard of jury trial 
for the conterzrer. This resistance by the courts has been explained as a product 
of “the energy with which men, judges included, seek power as power, and the 
personal weakness and sensitiveness of judges as human beings.”’s* Whatever 
the reason may be, appellate courts have proved extremely skillful in the de- 
vices used to preserve their contempt power. In the absence of legislation 
governing contempt proceedings, the legal basis for summary punishment is 
found in the “inherent power” of the court, justified by the necessity of assur- 
ing the efficient administration of justice, and supported by “immemorial 
usage.”’5? If statutory obstacles have been raised, courts have selected one of two 

53 Ex parte Craig, 193 S.W. 2d 178, 189 (Tex., 1946). For a statement of the facts, see 
ibid., at 180-84. 

Craig v. Harney, 331 U.S. 367, 375 (1947). 


ss “Tf .... the Texas Court here was not justified in {its} finding, . . . . ‘clear and present 
danger’ becomes merely a phrase for covering up a novel, iron constitutional doctrine. Here- 
after the States cannot deal with direct attempts to influence the disposition of a pending con- 
troversy by a summary proceeding, except when the misbehavior physically prevents proceed- 
ings from going on in court, or occurs in its immediate proximity. Only the pungent pen of Mr. 
een could adequately comment on such a perversion of the purpose of his phrase.” 
id., at 301. 


" #8 Tbid., at 390. 57 Cases cited note 46 supra. 
5 Nelles and King, op. cit. supra note 5, at 544. 
But as to “inherent power” and “immemorial usage,” see Part III infra. 
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courses: (1) construing the statutes so as to render them useless, as the Supreme 
Court did in the Toledo case, by holding them merely “declaratory,” not limita- 
tive, and hence not restrictive of the courts’ “inherent power” ; (2) declaring the 
statutes unconstitutional to the extent that they attempt to curtail that same 
“inherent power.” 

But this resistance did not appear until half of the nineteenth century had 
passed. The Act of 1831 represented what was considered at the time an unques- 
tionably valid exercise of legislative power. It had been antedated by legislation 
in Pennsylvania® and New York® growing out of abuses of the contempt power™ 
similar to that which had caused the attempted impeachment of Judge Peck. 
Other states modeled their legislation on the New York, Pennsylvania, and 
federal statutes until, in 1855, more than two-thirds of the states had enacted 
limitations on the summary power to punish indirect contempts, either by a 
“so near thereto” clause or by a provision that certain enumerated acts, “and no 
others,” should be punishable as contempt. The constitutional validity of the 
legislation went unquestioned;** furthermore, the courts respected legislative 
intent by denying the power to punish publications as contempt." This respect 
may have been due to consciousness of the possible consequences had the 
judiciary attempted to run counter to the current of legislative thought.** What- 
ever its origin, however, the respect undeniably existed. 

Then, in State v. Morrill,“ the Supreme Court of Arkansas denied the power 
of the legislature to limit the contempt power. A newspaper article implied that 
the Supreme Court had been induced to make a decision by bribery. Under the 
statute, declaring that the summary power should apply to certain acts “and no 
others,’’*? the publication clearly was not subject to punishment as contempt; 
but the court held that the attempt to limit the scope of the court’s power was 

% Pa. Acts (1808-9) c. 78. 

® N.Y. Rev. Stat. (1828), Part iii, c. iii, tit. 2, art. 1 § 10. 


“ Respublica v. Oswald, 1 Dall. (Pa.) 319 (1788); Hollingsworth v. Duane, 12 Fed. Cas. 
359, No. 6,616 (C.C.Pa., 1801); United States v. Duane, 25 Fed. Cas. 920, No. 14,997 (C.C.Pa., 
1801); United States v. Wayne, 28 Fed. Cas. 504, No. 16,654 (C.C.Pa., 1801); Respublica v. 
Passmore, 3 Yeates (Pa.) 441 (1802); Case of J. V. N. Yates, 4 Johns. (N.Y. ) 317 (1809). Full 
discussion of these cases may be found in Nelles and King, op. cit. supra note 5, at 409-22. 

* Weaver v. Hamilton, 47 N.C. 343 (1854); eens Blocker, 14 Ala. 450 (1848); Harrison 
v. Missouri, ro Mo. 686 (1847); Commonwealth v. Deskins, 4 Leigh (Va.) 685 (1834). 

* Ex parte Hickey, 4 Smedes & M. (Miss.) 751 ihaan Stuart v. People, 3 Scam. (Ill.) 395 
(1842); Ex parte Poulson, 19 Fed. Cas. 1205, No. 11,350 (C.C.Pa., 1835). 

*s Like the Lawless case, both Respublica v. Oswald, 1 Dall. (Pa.) 319 (1788) and Respublica 
v. Passmore, 3 Yeates (Pa,) 441 (1802) resulted in nearly successful impeachments of the 

the contempt power. “It was touch and go whether impeachment 
established procedure for taking the judges of a defeated party out of 
politics.” Nelles and King, op. ee 5, at 414. Apparently the present-day sanctity 
of the judiciary was far from established, and a judge might think twice before controverting 
oaty hy yeu cence rgmetna acaba cyae 1 eae 
“16 Ark. 384 (1855). 


* Ark. Dig. Stat. (English, 1848) c. 36 § 1. 
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unconstitutional.“ “.... Every enlightened jurist in the United States, who 
has treated of the subject, has held that the power to punish for contempts, is 
inherent in courts of justice, springing into existence upon their creation, as a 
necessary incident to the exercise of the powers conferred upon them.”®* Since 
the power to punish contempts was superstatutory, and not the result of legisla- 
tive grant, it could not be the subject of legislative curtailment. Thus the federal 
statute was distinguished on the basis that the only constitutionally created 
federal court was the Supreme Court; the district and circuit courts, having 
been created by Congress, are subject to Congressional control of the contempt 
power. Under this interpretation, the Act of 1831 places no limitation on the 
power of the Supreme Court to punish for contempt.” The Arkansas court con- 
cluded that the summary power, founded as it was on “immemorial usage,” 
infringed neither the right to trial by jury nor the rights of free speech and a 
free press; and therefore that the court could punish in contempt proceedings 
the publisher of a libelous article pertaining to pending or past judicial proceed- 


ings. 

State v. Morrill has been extremely influential in shaping the subsequent 
rulings of other state courts; although only a few other courts recognize con- 
tempt as a remedy against publications concerning concluded proceedings,” 
even those which limit the scope of punishable publications to statements affect- 
ing pending cases follow the rationale of the Morrill case closely. The decisions 
of the California court which ruled on the Bridges case are typical. In 1891, the 
California legislature had provided: 

. - But no speech or publication reflecting upon or concerning any court or 
officer thereof shall be treated or punished as a contempt of such court unless made in 
the immediate presence of such court and in such a manner as to actually interfere with 
its proceedings.” 

“The prokibitory feature of the act can be regarded as nothing more than the expression 
of a judicial opinion by the Legislature, that the courts may exercise and enforce all their con- 
stitutional powers, and answer all the useful purposes of their creation, without the necessity 
of punishing as a contempt any matter not enumerated in the act. As such, it is entitled to great 
respect, but to say that it is absolutely binding on the courts, would be to concede that the 
courts have no constitutional and inherent power to punish any class of contempts, but that 
the whole subject is under the control of the legislative department; because, if the General 
Assembly may deprive the courts of power to punish one class of contempts, it may go the 
whole length, and divest them of power to punish any contempt.” State v. Morrill, 16 Ark. 
384, 391 (1855). 

% Thid., at 390. 

7 Although the question of the Supreme Court’s power to punish for contempt has never 
been raised directly, the Court adopted the theory advanced by the Arkansas court in dicta in 
Michaelson v. United States, 266 U.S. 42, 66 (1924); Bessette v. W. B. Conkey Co., 194 U.S. 
324, 327 (1904); Ex parte Robinson, 19 Wall. (U.S.) sos, 510 (1873). 

* In re Fite, 11 Ga. App. 665, 76 S.E. 397 (1912); State v. Hildreth, 82 Vt. 382, 74 Atl. 71 
(1909); In re Providence Journal Co., 28 R.I. 489, 68 Atl. by (1907); Burdett v. Common- 
wealth, 103 Va. 838, 48 S.E. 878 (1904); State ex inf. Crow v. Shepherd, 177 Mo. 205, 76 S.W. 
” (903); In re Chadwick, 109 Mich. 588, 67 N.W. 1071 (1896); In re Moore, 63 N.C. 397 

1869). 
™ Cal. Stat. (1891) p. 6, Cal. Code Civ. Proc. (Deering, 1897) § 1209 (13). 
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However, in In re Shortridge” a strongly worded dictum declared the statute 
unconstitutional as an invalid enroachment on the inherent powers of the courts. 
The language of the decision discloses the court’s heavy reliance on the reason- 
ing of the Morrill case: 


No authority has been found which denies the inherent right of a court ... . to 
punish as a contempt any act . . . . which tends to impede, embarrass or obstruct the 
court in the discharge of its duties It is founded upon the principle—which is 
coeval with the existence of the courts, and as necessary as the right of self-protection— 
that it is a necessary incident to the execution of the powers conferred upon the 

It exists independently of statute. The legislative department may regu- 
late the procedure and enlarge the power, but it cannot, without trenching upon the 
constitutional powers of the court, and destroying the autonomy of that system of 
checks and balances which is one of the chief features of our triple-department form of 
government, fetter the power itself.™ 


Despite the Shoriridge decision, the California legislature re-enacted the 
statute,’5 only to encounter new declarations of unconstitutionality grounded 
on identical reasoning.’”* A third re-enactment” met the same fate in the Bridges 
case.’* The struggle for power to control contempt proceedings has been more 
protracted in California than elsewhere, but the result typifies the situation in 
the many jurisdictions following the Arkansas doctrine: in the absence of con- 
stitutional limitations on the contempt power, the legislature is helpless to limit 
the courts’ use—or abuse—of that power. 

In some states, even express constitutional provisions have failed to give the 
legislature any effective control over punishment for indirect contempts.” In 
Arkansas, dissatisfaction with the Morrill decision led to adoption of the state’s 
constitutional provision authorizing legislative control of the contempt power. 
However, the Arkansas court, by use of a fiction, circumvented the clear lan- 

of the constitution and a statute providing that certain acts “and no 
others” should be punishable as contempt. The court simply ruled that indirect 
contempts are committed in the constructive presence of the court on the theory 
that misbehavior is committed where it takes effect, thus bringing such acts 


% 99 Cal, 526, 34 Pac. 227 (1893). 

% Tbid., at 532, 229. 

% Cal. Stat. (1907) p. 319, Cal. Code Civ. Proc. (Deering, 1915) § 1209 (13). 

* In re San Francisco Chronicle, 1 Cal. ad 630, 634, 36 P. 2d 369, 370 (1934); In re Shuler, 
ato Cal. 377, 397, 292 Pac. 481, 490 (1930). 

™ Cal. Stat. (1939) 2731, Cal. Code Civ. Proc. (Deering, 1941) § 1209 (11). 

* Bridges v. Superior Court, 14 Cal. 2d 464, 479, 94 P. 2d 983, 990 (1939). 


” Ark. Const. Art. 7 § 26: “The General Assembly shall have power to regulate by law the 
punishment of contempts not committed in the presence or hearing of the courts, or in dis- 
obedience to ” 

Ga. Const. Art. 1 § 1 par. 20: “The power of the Courts to punish for contempt shall be 
limited by legislative acts.” 
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within the constitutional exception." In Georgia, the constitutional provision 
was nullified by a strained interpretation. The court construed the constitu- 
tional clause as empowering the legislature only to prescribe the punishment 
after conviction for contempt; hence any attempt to limit the jurisdiction of a 
constitutional court to punish contempts to certain specified acts exceeds the 
legislative power and is not binding on the courts." Under the “inherent power” 
theory of contempt, then, the courts’ power is not only superstatutory, but it 
may be superconstitutional. A weapon of this nature, unchecked and virtually 
unlimited, furnishes ample justification for the Supreme Court’s action in the 
Bridges case. 

The “inherent power” doctrine has been equally effective in denying a jury 
trial to contemners. All American courts have uniformly held that, lacking any 
statute on the subject, no right to trial by jury exists in the federal courts under 
the Sixth Amendment, or in the state courts, either under the Fourteenth 
Amendment or under state constitutional provisions.” Because of these hold- 
ings, coupled with the use of contempt proceedings to punish violations of labor 
injunctions, particularly in the Debs and Gompers cases,** Congress attempted 
to curb the summary power of the federal courts with the Clayton Act. 

Despite the narrow scope of the limitation provided by the Clayton Act and 
similar statutes, the courts reacted with customary hostility. The Supreme 
Judicial Court of Massachusetts declared a similar act unconstitutional in 
Walton Lunch Co. v. Kearney,®5 relying on the Morrill case and its “inherent 


8° Weldon v. State, 150 Ark. 407, 234 S.W. 466 (1921) (altercation between litigant and 
judge at bathing resort while court was in recess held contempt in constructive presence of 
court); Turk v. State, 123 Ark. 341, 185 S.W. 472 (1916) (intimidation of litigant before reach- 
ing courthouse held punishable as contempt “in presence of court”). The constructive presence 
device to avoid the limiting effect of a federal type contempt statute was first stated in a dic- 
tum in Stuart v. People, 3 Scam. (Ill.) 395, 405 (1842), and was adopted by the Illinois court as 
controlling in People v. Wilson, 64 Ill. 195, 211 (1872). 


* Cobb v. State, 187 Ga. 448, 200 S.E. 796 (1939); Bradley v. State, 111 Ga. 168, 36 S.E. 
630 (1900). 


% “Tf it has ever been understood that proceedings according to the common law for con- 
tempt of court have been subject to the right of trial by jury, we have been unable to find any 
instance of it. It has always been one of the attributes—one of the powers necessarily incident 
to a court of justice—that it should have this power of vindicating its dignity, of enforcing its 
orders, of protecting itself from insult, without the necessity of calling upon a jury to assist it 
in the exercise of this power.” Eilenbecker v. District Court of Plymouth County, 134 U.S. 31, 
36 (1890); cf. so C.J.S. Juries § 79 (1947); 35 C.J. Juries § 99 (1924). 


*s In re Debs, 158 U.S. 564 (1895); Gompers v. United States, 233 U.S. 604 (1914). 


8 38 Stat. 738 (1914), 28 U.S.C.A. § 387 (1928), providing for a jury trial upon demand of 
defendant in a limited class of contempt cases. In order to fulfil the requirements of the statute, 
the trial had to be (1) for indirect criminal contempt (2) for violation of an injunction (3) where 
the act complained of was also a statutory crime. 

4s “ ‘The summary power to commit and punish for contempts tending to obstruct or de- 
grade the administration of justice is inherent in courts . . . . as essential to the execution of 
their powers and to the maintenance of their authority, and is part ofthe law of the land, 
within the meaning of Magna Charta and of the twelfth article of our Declaration of Rights.’ 
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power” doctrine. Although the United States Supreme Court held that the 
section of the Clayton Act which granted jury trial to criminal contemners was 
constitutional,® its decision relied on the statute’s application only to indirect 
contempts which were also crimes, and on the power of Congress to regulate the 
lower federal courts.*’ The opinion not only failed to repudiate the “inherent 
power” theory, but approved it.** Since most courts in the state judicial systems 
are created by the state constitutions, the Michaelson case does not furnish a 
guide to constitutionality in state courts.** Nor does it lend comfort to broader 
statutes like the Norris-LaGuardia Act, which provides for trial by jury in all 
indirect contempt cases based on any violation of a labor injunction.” 
Although the only two appellate courts which have ruled directly on the va- 
lidity of Norris-LaGuardia type statutes have ruled in their favor, it is signifi- 
cant that the courts were those of Pennsylvania* and New York,® the states 
with the oldest statutes limiting punishment for contempt. In both states, the 
power of the legislature to curb the jurisdiction of courts in contempt cases has 
been long recognized and acquiesced in; accordingly, additional checks on the 
contempt power have more chance for success. But the most important feature 
of the cases is the brilliant concurring opinion of Justice Maxey of the Pennsyl- 
vania Supreme Court in the Pennsyloania Anthracite Mining case, an opinion 
which won approval by the New York Appellate Division. Justice Maxey 
blasted the “inherent power” theory as “something akin to the divine right of 


.... [It] is beyond [the] power of Legislature to curtail jurisdiction of courts over contempts. 
.... Any statute requiring a jury trial upon contempt proceedings would be substantial im-, 
pairment of the inherent right of courts to maintain their authority.” 236 Mass. 310, 315-17, 
128 N.E. 429, 431-32 (1920). 

* Michaelson v. United States, 266 U.S. 42 (1924). 

See text at note 70 supra. 


"“That the power to punish for contempts is inherent in all courts, has been many times 

So far as the inferior Federal courts are con- 

, however, it is not beyond the authority of Congress [citing cases]; but the attributes 

which inhere in that power and are inseparable from it can neither be abrogated nor rendered 

practically inoperative. That it may be regulated within limits not precisely defined may not be 

doubted. The statute now under review is of the latter character. It is of narrow scope, dealing 

with the single class where the act or thing constituting the contempt is also a crime in the ordi- 
nary sense.” 266 U.S. 42, 65, 66 (1924). 


% Fort v. Cooperative Farmers’ Exchange, 81 Colo. 431, 256 Pac. 319 heper)s held a jury 
trial statute unconstitutional, distinguishing the Michaelson case on these grounds 
% 47 Stat. 72 (1932), 29 U.S.C.A. § 111 (1947). 


* The Massachusetts court declared that such a statute would be unconstitutional without 
eo United States in In re Opinion of the Justices, 275 Mass. 580, 176 
649 (1931) 


* Pennsylvania Anthracite Mining Co. v. Anthracite Miners of Pennsylvania, 318 Pa, 401, 
178 Atl. a91 (1935). 


® Kronowitz v. Schlansky, 156 N.Y. Misc. 717, 282 N.Y. Supp. 564 (1935). 
* Tbid., at 721, 569. 
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kings. . . . . {which} has been repudiated by modern juristic scholarship.”™ He 
dismissed the distinction between constitutional and statutory courts as “very 
much overdone,” declaring that neither type of court possessed such inherent 
power. Finally, he presented an argument which, even accepting the “inherent 
power” doctrine, destroys the validity of objections to jury trial statutes: “An- 
other fallacy ....is that the act .... takes away from the court the right to 
punish for disobedience to its process. What is taken away is only the right of 
the judge whose order the respondent is accused of disobeying, to determine un- 
aided by a jury the fact of disobedience 
‘judge’ are not synonymous, and to require a judge to share with a jury the ad- 
ministration of justice does not take away power from ‘a court.’ ”’% 
Unfortunately, there are too few Justice Maxeys and too few courts willing 
to adopt his reasoning. Despite their validity, these arguments have little effect 
on the armor with which most courts have encased themselves by repeating the 
magic formulae of “inherent power” and “immemorial usage.”” The Virginia 
Supreme Court, overcoming a constitutional mandate that the legislature 
should regulate the jurisdiction of the courts,*’ declared a statute providing for 
jury trial in contempt cases unconstitutional as violative of the courts’ inherent 
power.®* Such superconstitutional power thus invalidates jury trial statutes as 
well as statutes limiting the acts punishable as contempt. This broad power can 
only be defeated by proof that it is, in fact, neither “inherent” nor based upon 
“immemorial usage.” And the establishment of such proof requires examination 
of the modern juristic scholarship to which Justice Maxey referred. 


Til 


American decisions asserting the validity of summary proceedings in indirect 
contempt cases have uniformly followed the reasoning of the Morrill case. The 
Morrill case founded its entire claim as to the ancient origin of summary con- 
tempt power on Justice Wilmot’s opinion in Rex v. Almon* and Blackstone’s 
Commentaries**°—the earliest statements of that power. As a result, the extra- 
judicial declaration in Almon’s Case, although it cannot carry the binding force 
of a decision as precedent, has had a more pervasive effect on the law of con- 


95 318 Pa. 401, 413-14, 178 Atl. a91, 296 (1935). 

% Thid., at 421, 299. 97 Va. Const. § 87. 

#8... . [In] the courts created by the constitution there is an inherent power of self-de- 
fense and self-preservation; . . this power may be regulated, but cannot be destroyed, or 
so far diminished as to be rendered ineffectual by legislative enactment; . . it is a power 
necessarily resident in, and to be exercised by, the court itself, and . _ the vice of an act which 
seeks to deprive the court of this inherent power is not cured by providing for its exercise by & 
jury.” Carter v. Commonwealth, 96 Va. 791, 816, 32 S.E. 780, 785 (1899). 


9% Due to a formal error in the entitling of the rule nisi, which caused abandonment of the 
case, this opinion was never delivered. It was first published thirty-seven years later, after its 
author’s death, in Wilmot, Notes of Opinions and Judgements 243 (1802). 


se 4 BI. Comm. *283. 
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tempt than any other single statement. It is probable that Blackstone’s discus- 
sion of the summary contempt procedure stems directly from Justice Wilmot’s 
undelivered decision: there is a marked resemblance in phraseology and con- 
tent between the opinion, written in 1765, and the corresponding section of the 
Commentaries, published in 1769; the portion of the Commentaries dealing with 
attachment for contempt does not stem from Blackstone’s lectures as Vinerian 
Professor, as does the remainder of his work; and it is known that Blackstone 
submitted proofs of part of the Commentaries to Wilmot for the latter’s exam- 
ination.** Thus the profound influence of Blackstone on the American law of 
contempt'™ can be traced to the ubiquitous Rex ». Almon. 

The passage in which virtually the entire present-day law of contempt finds 
its origin is as follows: 

The power which the courts in Westminster Hall have of vindicating their own 
authority is coeval with their first foundation and institution; it is a necessary incident 
to every court of justice, whether of record or not, to find and imprison for a contempt 
to the court, acted in the face of it, and the issuing attachments by the supreme courts 
of justice in Westminster Hall for contempts out of court stands upon the same im- 
memorial usage as supports the whole fabric of the common law; it is as much the 
lex terrae and within the exception of Magna Chart as the issuing any other legal proc- 
ess whatever. I have examined very carefully to see if I could find out any vestiges or 
traces of its introduction but can find none. It is as ancient as any other part of the 
common law; there is no priority or posteriority to be discovered about it and therefore 
cannot be said to invade the common law, but to act in an alliance and friendly con- 
junction with every other provision which the wisdom of our ancestors has established 
for the general good of society. And though I do not mean to compare and contrast 
attachments with trial by jury, yet truth compels me to say that the mode of proceed- 
ing by attachment stands upon the very same foundation and basis as trial by juries 
do—immemoria! usage and practice.™ 


If true, this statement would furnish complete substantiation for the stand 
which American courts have taken—but it is completely lacking in truth. 

Sir John Fox, investigating the English history of contempt 150 years later, 
made the startling discovery that Wilmot’s claim of the ancient origin of sum- 
mary procedure in indirect contempt cases was entirely groundless. Fox dis- 
closed the results of his research in a series of law review articles,’** which he 


™ Fox, op. cit. supra note 5, at 21. 


1 “The meagreness of American law libraries contributed, of course, to account for the al- 
most Scriptual authority of Blackstone in our early law.” Nelles and King, op. cit. supra note 
§, at 405 n. 25. 


* Wilmot, op. cit. supra note 99, at 254. 


*4 The King v. Almon, 24 L. Q. Rev. 184, 266 (1908); The Summary Process to Punish 
Contempt, 25 L. Q. Rev. 238, 354 (1909); Eccentricities of the Law of Contempt of Court, 36 
L.Q. Rev. 394 (1920); The Nature of Contempt of Court, 37 L. Q. Rev. 191 fepen)s Bho Bree- 
ens Cee nS » 38 L. Q. Rev. 185 (1922); The Writ of Attachment, 40 L. Q. 

43 (1924). 
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later revised, expanded, and published in book form.’ Briefly stated, his con- 
clusion was that all indirect criminal contempts, except those alleging dis- 
obedience of court orders, were always tried by a jury until 1721, and that the 
innovation of summary procedure in the largest group of indirect criminal con- 
tempts was far from well established at the end of the eighteenth century. 
Prior to the reign of Queen Elizabeth, all indirect criminal contempts had been 
tried by indictment or information; then the Star Chamber introduced the pro- 
cedure of examination upon interrogatories without a jury. When that court 
was abolished, the King’s Bench resumed its former procedure until Rex ». 
Barber,“ in which an irate Chief Justice, wishing to punish for words con- 
temptuous of the court, adopted the Star Chamber methods. Only nine other 
cases, including Rex v. Almon, can be found using the summary procedure be- 
fore 1800." In the Court of Chancery, no indirect criminal contempts were 
tried by any method whatever until the abolition of the Star Chamber. After 
that court ceased to exist, such cases were tried only by information in the 
King’s Bench or on the common-law side of Chancery until 1742. Then, in 
Roach v. Garvan'** Lord Hardwicke established the practice of punishing this 
class of contempts by summary procedure, a process followed in only one other 
Chancery case during the eighteenth century.’ 

In cases involving disobedience of court orders or decrees, Fox’s research in- 
dicated that here, too, criminal contempts were prosecuted solely in jury pro- 
ceedings until the Star Chamber inaugurated the use of attachments and in- 
terrogatories." Thus any decision which denies the validity of a statute grant- 
ing a jury trial in criminal contempt proceedings to parties who have violated 
injunctions, and which bases that denial on the ground that the statute violates 
a court’s “necessary and inherent power,” is clearly erroneous. Since no other 
valid objection has been raised to such statutes, jury trial provisions similar to 
those in the Clayton and Norris-LaGuardia Acts should receive uniform decla- 
rations of constitutionality. However, the fact that summary punishment of 
disobedience of court orders had become the usual practice by the time the 
United States Constitution was adopted precludes any claim that, in the ab- 
sence of statutory provisions, defendants in that class of contempt cases are 
entitled to trial by jury as of right. 


#8 Fox, The History of Contempt of Court (1927). 


196 + Strange 444 (1721). Contra: Rex v. Revel, 1 Strange 420 (1721) (when abusive words 
“are spoken in the presence of the Justice he may commit, but when it is behind his back the 
party can be only indicted”). 

17 Rex v. Wilkin, K. B. Easter Term (1722); Rex v. Colbatch, K.B. Easter Term (1723); 
Rex v. Wiatt, 8 Modern *123 (1723); Rex v. Middleton, Fortescue 201 (1723); Rex v. Bolton, 
K.B. Mich. Term (1724); Rex v. Lawley, K.B. Mich. Term (1731); Rex v. Carroll, 1 Wilson 75 
(1744); Rex v. Almon (1765); Rex v. Steare, 8 How. St. Tr. 60 (1768). For discussion of these 
cases, see Fox, op. cit. supra note 105, at 25-6, 111-15. 


18 2 Atkyns 469 (1742). * Cann v. Cann, 2 Ves. Sr. 520 (1754). 
™ Fox, op. cit. supra note 105, at 89, 93, 103-4. 
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‘In short, then, any attempt to justify the denial of trial by jury in indirect 
contempts by pointing to “inherent power” based on “immemorial usage” 
must fail. The United States Constitution adopted trial by jury in the criminal 
cases in which it existed in 1789; and common-law crimes were recognized at the 
time the Constitution was ratified.“ At the close of the eighteenth century, 
summary prosecutions for contempt were not an exclusive remedy; at best, the 
summary procedure was exercised alternatively with trial by jury. If this fact 
had been known, there is little doubt that American courts of that time would 
have included indirect contempt proceedings in the guarantee of the Sixth 
Amendment.™ Since only a historical error prevented that result, the correction 
of that error by Fox’s research should certainly preclude courts from declaring 
that jury trial statutes for contempt proceedings are unconstitutional. Such 
statutes merely revert to the true common law, so that their constitutionality 
should be beyond doubt. Furthermore, courts aware of the error should rule, 
even without statutes, that defendants in indirect criminal contempt proceed- 
ings, if there has been no violation of a valid court order, are entitled to trial by 
jury as a matter of right. 

But aversion to change and the desire to retain power on the part of courts 
prevent this logical result. Missouri’s Supreme Court, ruling on a contempt of 
court charge for publishing articles criticizing the trial court’s conduct in a past 
case,"3 had full knowledge of Fox’s work. The court discussed Almon’s Case, 
noted that Wilmot’s opinion was probably the foundation of Blackstone’s state- 
ment of the contempt power, and pointed out that “. . . . exhaustive historical 
research in recent years has proved that Wilmot was wrong and that the power 
he claimed had never been exercised by the common-law courts, but only in a 
few instances by the court of Star Chamber. Sir John Fox, Contempt of Court, 
ch. 2.”"4 Yet the court’s conclusion was that although a publication concerning 
a closed case is not punishable as a contempt of court, a publication concerning 
a pending case may be so punished, Unfortunately, the court’s citation of Fox 
proved too much for its decision to be valid. Nowhere in his work was any dis- 
tinction made between criticism of pending and past cases—his conclusions ap- 
plied with equal strength to both classes. Thus if the court accepted Fox’s con- 


‘ Clusion that there was no common-law basis for Wilmot’s opinion and thereby 


barred summary punishment of publications relating to closed cases, it could not 
logically assert the existence of a power of summary punishment for comment 
on pending cases. However, the practice of “selective citation” allowed the 
™™ Ex parte Grossman, 267 U.S. 87, 114 (1925). 
ead eoheae nee aac. vir ie cae eeciasealin or aadetataan: Ane 
charges against King George III in the Declaration of Independence: “He has combined with 
other tomabject unto juadcton fereiga to our emtaton and unacknowlged by ou 


laws; giving his Assent to their Acts of pretended Legislation . . . For depriving us in many 
cases of the benefits of Trial by Jury.” 


™ State ex rel. Pulitzer Publishing Co. v. Coleman, 347 Mo. 1238, 152 S.W. ad 640 (1941). 
™ Thid., at 1258, 647. 
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Missouri court to perpetuate a manufactured distinction which has no founda- 
tion in the common law and little foundation in logic. 

Other courts have similarly distorted the results of Fox’s research in reaching 


decisions completely opposed to the author’s conclusions."$ Intelligent opinions 


both recognizing the significance of Fox’s discoveries and applying them cor- 
rectly to rectify long-established errors have never been handed down by the 
majority of any court. Justice Maxey’s statement in the Pennsyloania Anthracite 
Mining case was a concurring opinion;"* Justice Edmonds of the California 
Supreme Court, arguing against the applicability of summary contempt pro- 
ceedings in the Bridges case, was forced to dissent.”’ Although it is undeniable 
that “.... the courts have built a structure of judicial reasoning upon the 
sands of precedents which do not exist,’’"* the problem of razing this structure 
is not yet solved. 


IV 


. Despite their attempts to preserve the contempt power intact, courts have 
always been uneasy because of the summary procedure involved. Even Black- 
stone, the staunchest upholder of the summary power as necessary to the ex- 
istence of the courts, admitted that it was “. . . . not agreeable to the genius of 
the common law in any other instance.”**® This uneasiness has translated itself 
into the gradual process of conferring on the contemnor the rights of a defendant 
in a true criminal proceeding. At first, only notice and a reasonable opportunity 
to defend™* were necessary for the validity of the proceedings in any out-of- 
court contempt. The basically criminal nature of the offense and punishment 
led the federal courts to extend to the alleged contemnor the presumption of 
innocence,™ the privilege against self-incrimination,”’ and the requirement that 
his guilt be established beyond a reasonable doubt.” Finally, Judge Learned 

"s Bridges v. California, 314 U.S. 252, 285-88 (1941) (Frankfurter, J., dissenting); Bridges 
v. Superior Court, 14 Cal. 2d 464, 481-84, 94 P. 2d 983, 991-93 (1939). 

™* Note 95 supra. 

+17 Bridges v. Superior Court, 14 Cal. 2d 464, 494, 94 P. 2d 983, 998 (1939). 

"8 Thid., at 495, 999. ™9 4 Bl. Comm. *287. 

™° Taft, C. J., in Cooke v. United States, 267 U.S. 517, 537 (1925): “Due process of law, 
therefore, in the prosecution of contempt, except of that committed in open court, 
that the accused should be advised of the charges and have a reasonable opportunity to meet 
them by way of defense or explanation. We think this includes the assistance of counsel, if re- 
quested, and the right to call witnesses to give testimony, relevant either to the issue of com- 


plete exculpation or in extenuation of the offense and in mitigation of the penalty to be im- 
posed.” This rule was applied in Savin, Petitioner, 131 U.S. 267 (1889), which adopted the 


in disbarment proceedings as described in Randall v. Brigham, 7 Wall. 


(U.S.) 523, 540 (1868). 

= Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 444 (1911); Western Fruit Growers 
v. Gotfried, 136 F. 2d 98, 100 (C.C.A. oth, 1943); In re Eskay, 122 F. 2d 819, 822 (C.C.A. 34, 
1941); see Michaelson v. United States, 266 U.S. 42, 66 (1924). 

™ Cases cited note 121 supra. 

™ Cases cited note 121 supra; In re McIntosh, 73 F. ad 908, gto (C.C.A. oth, 1934); Sabin 
v. Fogarty, 70 Fed. 482, 485 (C.C. Wash., 189s). 
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Hand, in McCann v. New York Stock Exchange,‘ set up the requirement that 
criminal contempt proceedings must be prosecuted by the United States dis- 
trict attorney or by an attorney appointed by the court; in the latter case, the 
papers supporting the process must show the criminal nature of the proceed- 
ing.** The Supreme Court incorporated all of these protections into Rule 42(b) 
of the Federal Rules of Criminal Procedure,” so that the defendant is now ac- 
corded all the procedural safeguards to which a criminal defendant is entitled— 
except trial by jury. Most state courts have also balked at this final step. Until 
now, the jury trial safeguard has been denied because of the belief that an in- 
herent power of summary punishment existed in this class of cases; with that 
belief undermined, it is only necessary to find that recognizing the right to jury 
trial will be a desirable step. 

Any discussion of the jury-trial requirement as it applies in the federal 
courts, of course, would be purely academic. The Act of 1831, as it has been 
interpreted by the Nye case, removes all out-of-court misconduct of the type 
with which Fox’s investigation dealt from summary punishment as contempt, 
so that such conduct is punishable only if made a crime by Congressional ac- 
tion.”” In the state courts, on the other hand, the Bridges decision precludes any 
form of punishment of out-of-court publications, whether by summary attach- 
ment or in a jury proceeding, unless the publication constitutes a “clear and 
present danger” to the administration of justice. However, the application of 
the “clear and present danger” rule by a single judge is, to say the least, not 
conducive to best results, particularly if the judge is the same one whose con- 
duct has been attacked by the publication. The defendant is forced to pay the 
costs of an appeal, sometimes to the Supreme Court, with each successive court 
acting as a jury in its determination of whether the facts meet the standard. It 
was pointed out earlier that the “clear and present danger” test is applied by a 
jury in all other cases ;* since social policy, reason, and common law all demand 
a jury trial in this instance, there seems no basis for denying it. 

The universal application of trial by jury in indirect criminal contempts, in 
light of the state court opposition discussed in Part II, can only be accomplished 

™ 80 F. ad 211, 214 (C.C.A. ad, 1935). 


™ The procedure required by Judge Hand was adopted by other circuit courts in Western 
Fruit Growers v. Gotfried, 136 F. 2d 98, 101 (C.C.A. oth, 1943); In re Eskay, 122 F. ad 819, 
823 (C.C.A. 3d, 1941); FTC v. A. McLean and Son, 94 F. 2d 802, 804 (C.C.A. 7th, 1938). 


™*“‘A criminal contempt except as provided in subdivision (a) of this rule [contempts com- 
mitted in the actual presence of the court] shall be prosecuted on notice. The notice shall state 
the time and place of hearing, allowing a reasonable time for the preparation of the defense, and 
shall state the essential facts constituting the criminal contempt charged and describe it as 
The defendant is entitled to a trial by jury in any case in which an act of Congress 
8 provides. . . . . If the contempt charged involves disrespect to or criticism of a judge, that 
judge is disqualified from presiding at the trial or hearing except with the defendant’s consent.” 
Federal Rule of Criminal Procedure 42(b) following 18 U.S.C.A. § 687 (Supp., 1946). 
™? United States v. Hudson and Goodwin, 7 Cranch (U.S.) 32 (1813). 


™* Cases cited note 46 supra. 
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by the United States Supreme Court, and hence only throug’: the medium of the 
Fourteenth Amendment. It has often been contended that the Fourteenth 
Amendment was meant by its proponents to apply to the safeguards set out in 
the Bill of Rights so as to prevent their infringement by the states, and there- 
fore that it should have that effect.’ Although four justices on the present 
Supreme Court follow such a view,’** a majority of the Court has never held 
that the Fourteenth Amendment incorporates, as such, the specific guarantees 
found in the first eight amendments. But the assertion that the Fourteenth 
Amendment requires state courts to grant jury trials in all indirect criminal 
contempt cases which do not charge disobedience of court orders need not rest 
solely on the ground that trial by jury in criminal cases is dealt with in the Sixth 
Amendment. “. . . . [It] is possible that some of the personal rights safeguarded 
by the first eight Amendments against National action may also be safeguarded 
against state action, because a denial of them would be a denial of due process 

If this is so, it is not because those rights are enumerated in the 
first eight Amendments, but because they are of such a nature that they are 
included in the conception of due process of law.”*# If the right to jury trial can 
be shown to be implicit in the concept of due process of law as that concept ap- 
plies in indirect criminal contempt proceedings, the Fourteenth Amendment 
must be held to guarantee trial by jury in such cases. Due process of law, in 
this sense, has been defined as consisting of those settled usages and procedures 
existing in England before the establishment of our country, which were not in 


conflict with our political ideals.* And no proceedings can fit that definition 
more closely than jury trials in indirect criminal contempts, examined in the 
light of Fox’s research. The inevitable conclusion is that the Constitution re- 
quires state courts to grant trial by jury to defendants charged with indirect 
criminal contempts unless they have disobeyed court orders. 

Each of the two sharply differing views on the Court as to the scope of the 
Fourteenth Amendment has criticized the opposing theory’s “subjective test.” 


+9 Betts v. Brady, 316 U.S. 455, 474 (1942) (Black, J., dissenting); Twining v. New Jer- 
sey, 211 U.S. 78, 114 (1908) (Harlan, J., dissenting); Maxwell v. Dow, 176 U.S. 581, 605 (1900) 
(Harlan, J., dissenting); O’Neil v. Vermont, 144 U.S. 323, 363 (1892) (Field, J., dissenting); 
Hurtado v. California, 110 U.S. 516, 538 (1884) (Harlan, J., dissenting); Siaughter-House 
Cases, 16 Wall. (U.S.) 36, 83, 111, 124 (1872) (Field, Bradley, Swayne, JJ., and Chase, Ch. J., 
dissenting); Flack, The Adoption of the Fourteenth Amendment 84 ff., 210-77 (1908). 


«3° Adamson v. California, 332 U.S. 46, 68-123, 123-25 (1947) (dissenting opinions); Foster 
v. Illinois, 332 U.S. 134, 139-41, 141-45 (1947) (dissenting opinions). 


+ Twining v. New Jersey, 211 U.S. 78, 99 (1908); see Powell v. Alabama, 287 U.S. 45, 66- 
8 (1932). 


1 Twining v. New Jersey, 211 U.S. 78, 100 (1908); Holden v. Hardy, 169 U.S. . ae 
(1898); Hallinger v. Davis, 146 U.S. 314, 320 (1892); Murray’s Lessee v. Hoboken Land Co., 
18 How. (U.S.) 272, 280 (1855). 


133 Compare Justice Frankfurter’s defense of “natural law” as the antithesis of “subjective 
selection” in Adamson v. California, 332 U.S. 46, 65 (1947) with Justice Black’s attack on 
“natural law” as synonymous with “subjective selection,” ibid., at 69-70. 
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Yet either view, consistently applied, would provide jury trials in constructive 
criminal contempt cases. Under both theories, due process requires different 
procedural safeguards in different situations: a prosecution which fulfils the 
demands of due process in punishing a direct contempt may not suffice if the 
alleged contempt was committed out of court. Justice Cardozo, expressing 
the majority rationale, has suggested that ‘‘. . . we reach a different plane of 
sbilel and moral values when‘ we ‘pées to the privileges and immunities that 
have been taken over from the earlier articles of the federal bill of rights and 
brought within the Fourteenth Amendment by a process of absorption. These 
in their origin were effective against the federal government alone. If the Four- 
teenth Amendment has absorbed them, the process of absorption has had its 
source in the belief that neither liberty nor justice would exist if they were 
sacrificed.’”’*55 If this is so, then the climb of our “‘social and moral values” has 
been a slow one indeed; even the basic right of freedom of speech was only 
“absorbed” by the Fourteenth Amendment fifty-seven years after its adop- 
tion." 

Admittedly, the denial of jury trial in one class of contempt cases is not of 
the same broad sweep as the denial of free speech or a free press; perhaps it does 
not stand on the same plane in the scale of civil liberties. But Justice Cardozo’s 
analysis is not exclusive. Unyielding application of the “inherent power” and 
“immemorial usage” doctrine by state courts has thwarted all legislative at- 
tempts to abolish summary proceedings in indirect contempts. Even if it is ad- 
mitted that the ““Fourteenth Amendment did not mean to imprison the States 
into the limited experience of the eighteenth century,”"*’ application of the 
jury trial guarantee in this class of cases is preferable to the present self-imposed 
imprisonment into the more limited experience of the nineteenth century. A 
declaration by the Supreme Court that due process of law in constructive 
criminal contempt cases, except those charging violation of court decrees, in- 
cludes trial by jury would be far better than perpetuating a useless fiction with 
its roots in one of the least desirable practices of the Star Chamber. 


THE SEDITION TRIAL: A STUDY IN DELAY 
AND OBSTRUCTION 

On January 3, 1944, a federal grand jury in Washington, D.C., returned an 
indictment charging thirty defendants" with conspiracy, together with officials 

"4 See Ex parte Oliver, 16 U.S.L. Week 4240, 4245 (1948). 

5 Palko v. Connecticut, 302 U.S. 319, 326 (1937). 

™* Gitlow v. New York, 268 U.S. 652 (1925). 

“" Justice Frankfurter concurring in Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 
498 (1947); see Adamson v. California, 332 U.S. 46 (1947). 


* These were Joseph E. McWilliams, George E. Deatherage, William Dudley Pelley, James 
True, James Edward Smythe, Lawrence Dennis, Howard Victor Broenstrupp alias Count 
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of the German Reich and the Nazi Party, in violation of the Sedition Act of 
1940.4 Considerable publicity attended the news of the indictment. The issue, it 
was said, “was big: can a democracy defend itself legally?” Comments ranged 
widely from those who warned that Hitler was once considered silly‘ to those 
who spoke of an attempt “to stifle opposition to the 4th term.’’s O. John Rogge, 
the government prosecutor, emphasized that the trial was not to be a forum 
against conventional isolationists, but that he proposed to prove a deliberate 
link between views manifested by the defendants and those voiced by the Axis.‘ 
Yet, almost three years later, in December 1946, the indictment was dismissed.’ 
No decision was ever reached, either as to the guilt of defendants or the validity 
of the federal statute. So ended the Washington Sedition Trial—not with a bang 
but a whimper. 

The indictment’ charged that the defendants had conspired to impair the 
loyalty of the armed services, that in furtherance of such conspiracy the de- 
fendants had distributed written and printed matter urging insubordination and 
disloyalty, and that this was done as part of a gigantic conspiracy with German 
and Nazi officials whose public program was to destroy all democratic govern- 
ments and replace them by Nazi governments. By the time the defendants and 
their counsel began to assemble in Washington, the proceedings had been at- 
tacked as fascistic,? as a Jewish and Communist plot," as destroying civil liber- 
George Victor Cherepspiridovich alias Lt. Gen. Cherepspiridovich alias J. G. Francis, Robert 
Edward Edmonson, E. J. Parker Sage, William Robert Lyman, Jr., Garland L. Alderman, 
Gerald B. Winrod, Elizabeth Dilling alias Rev. Frank Woodruff Johnson, Charles B. Hudson, 
Elmer J. Garner, George Sylvester Viereck alias James Burr Hamilton, Prescott Freeze 
Dennett, Gerhard Wilhelm Kunze, Hermann Schwinn, Hans Diebel, Franz K. Ferenz, 
Ernest Frederick Elmhurst, Robert Noble, Ellis O. Jones, Eugene Nelson Sanctuary, David 
Baxter, Lois de Lafayette Washburn alias T.N.T., Frank W. Clark, Peter Stahrenberg, 
August Klapprutt. 

* 54 Stat. 670 (1940), 18 U.S.C.A. § 9 (Supp. 1947): “(a) It shall be unlawful for any person, 
with intent to interfere with, impair, or influence the loyalty, morale, or discipline of the mili- 
tary or naval forces of the United States— 

(1) to advise, council, urge, or in any manner cause insubordination, disloyalty, mutiny, or 
refusal of duty by any member of the military or naval forces of the United States; or 
(2) to distribute any written or printed matter [which does the above].” 

3 Seclition, 43 Time, No. 18, at 17 (May 1, 1944). 

4 H¥+, The Tinpot Hitlers, 44 Scholastic, No. 15, at 7 (May 15-20, 1944). 

5 Editorial, Libel on Government, Chicago Tribune, p. 14, col. 1 (Jan. 18, 1944). 

6 Wechsler, Sedition and Circuses, 158 Nation 530 (May 6, 1944). It was on this basis that 
the Civil Liberties Union refrained from intervention in the trial after expressing disapproval 
of the conspiracy charge and reserving the right to object later if essential evidence was not 
forthcoming. Mrs. Dilling, when informed of the Union’s statement, thought this an alibi. 
“The union is in effect an agency of the New Deal and Communists and is interested only in 
defending New Dealers and Communists.” Chicago Tribune, p. 1, col. 8 (April 17, 1944). 

7 United States v. McWilliams, 69 F. Supp. 812 (D.C., 1946). 

* A copy of the indictment may be found in St. George and Dennis, A Trial on Trial, at 
p. 114 (1946). 

* Chicago Tribune, p. 8, col. 6 (Jan. 6, 1944); Chicago Tribune, p. 11, col. 3 (Jan. 11, 1944). 

* Reported in N.Y. Times, p. 15, col. 6 (Feb. 26, 1944). 
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ties," and as part of a smear campaign against Congress.” These and somewhat 
similar charges made later were responsible for much of the sensationalism with 
which the trial is generally identified. 

Argument on the indictment began in January, the defendants filing numer- 
ous demurrers, motions to quash, and a special plea to the jurisdiction of the 
court. The indictment was attacked for alleged prejudicial surplusage,"* dup- 
licity,4 and vagueness.*5 A special defense based on the statute of limitations‘ 
was asserted, and the jurisdiction of the district court was challenged as to 
defendants who were non-residents and were not charged in the indictment with 
being present in the District of Columbia to participate in the conspiracy. On 
February 28 all such motions were overruled.’? The Government had meanwhile 
filed a voluntary bill of particulars. After the court overruled the defend- 
ants’ objections to the indictment, argument on this bill began. This 
argument and further attacks on the indictment consumed another month. 
Defense counsel argued** that the bill ‘in every respect fails to set forth, where, 
when, with whom or under what circums ” defendants committed acts of 
conspiracy. One attorney claimed the Government bill had been taken from a 
book,’? and motion was made to strike the bill as inflammatory, apparently 
because some 25 of its 32 pages were devoted to a history of the rise of Naziism.” 

Other defendants sought a continuance for the duration of the war because, it 
was said, testimony might be required of government officials which it might 
not be in the interest of the nation to divulge at the time." Separate trials were 
sought and the validity of the indictment was attacked because nine govern- 
ment employees had sat on the grand jury. 


™ Editorial, The 3rd Indictment, Chicago Tribune, p. 12, col. 1 (Jan. 6, 1944). 

" Chicago Tribune, p. 9, col. 1 (Mar. 14, 1944). 

% Since the acts were not criminal until June 28, 1940, when the statute (supra note 2), 
was passed, averments as to a movement in Germany prior to that time were alleged to be 
prejudicial. 

“ Though alleging a conspiracy to undermine the morale of the armed forces, the indict- 
ment gives rise to an inference that the defendants planned revolution or treason. 

It was not alleged that any number of the armed forces had in fact received any propa- 
ganda material. 

* The indictment, on its face, charged offenses committed shortly after passage of the stat- 
ute, prosecution of which was therefore barred by the three-year statute of limitations. 

7 United States v. McWilliams, 54 F. Supp. 791 (D.C., 1944). 


** Chicago Tribune, p. 9, col. 1 (Mar. 14, 1944). The Chicago Tribune suggested that if the 
bill was good, the federal practice act needed amending, p. 10, col. 1 (Mar. 11, 1944). 


* Prince Karl von Loewenstein, Hitler’s Germany (1939). 
* Chicago Tribune, p. 6, col. 1 (Mar. 21, 1944). 


* Ibid. Ih Wiiptehtie Te ead psi sie dl Wd bean eel gah Weel anne 
munication officials as propaganda experts. The defendants argued that the federal officials- 
would have to be asked to testify as to the propaganda activities of our allies in order to estab- 
lish that they were experts. 
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On March 27 the court denied 1) all demurrers filed or argued; 2) all motions 
to quash; 3) all motions for a bill of particulars or for a more specific bill than 
that filed by the Government; 4) all motions filed or argued to strike the Gov- 
ernment’s bill; 5) all motions for a continuance for the duration; 6) all motions 
for severance; 7) all pleas in abatement; 8) all motions to inspect the grand jury 
minutes; 9) any and all motions not specifically enumerated and filed by or on 
behalf of any of the defendants.” The defendants were ordered to be prepared 
for trial on April 17. 

At this early stage in the proceeding, Justice Eicher had his first of many 
altercations with defense counsel, which resulted in ejection of Attorney Henry 
Klein from the court for making what the justice called “a political speech.”” 
The court at the time was hearing various motions for additional particulars. 
Klein had made no such motion and was not arguing that question. He was 
ruled out of order, persisted in his speech, and was ordered to leave. He refused 
and the court ordered him removed. Klein was later allowed to return and ad- 
dress the court on condition that he confine his remarks to the matters then 
before the court. He thereafter moved to postpone the trial, and the court re- 
fused to allow the motion to become part of the record. 

It took a month to seat and swear in the jury. On April 17 the case came on 
for trial, and jury selection was immediately delayed by a new series of defense 
motions.*4 Defense counsel repeatedly moved to discharge the entire jury panel 
on the ground that newspaper and radio publicity had prejudiced its members. 
The motions were denied. It was also charged that there had been an FBI in- 
vestigation of all prospective jurors, and that this was “the most serious chal- 
lenge . . . to life and liberty in the District for many years.”** The Government 
admitted a routine examination to determine if any panel members were en- 
rolled in such organizations as the German American Bund or the Silver Shirts, 
but argued that such examinations were permissible for both sides. Motions to 
bar the entire panel or such veniremen as had been questioned were denied. 
Defense counsel also sought postponement of the trial until after the war in 
order that depositions might be taken from Hitler or Goering, or so that Presi- 
dent Roosevelt, Secretary Hull, Attorney General Biddle, and other cabinet 
members could be called as witnesses. Some attorneys moved to suppress evi- 
dence allegedly illegally seized from their clients; others sought to relax the 
atmosphere of the court room, claiming that drawn blinds, locked doors and the 
presence of federal marshals turned this into a star-chamber proceeding and 
made a fair trial impossible. One defense attorney wanted the court stenogra- 


* Chicago Tribune, p. 12, col. 1 (Mar. 28, 1944). 
*3 Chicago Tribune, p. 9, col. 1 (Mar. 14, 1944). 


*4 N.Y. Times, p. 9, col. 1 (April 18, 1944); Chicago Tribune, p. 1, col. 2 (April 18, 1944); 
Defendants in War Sedition Trial Enliven Opening by Circus Antics, 23 Newsweek, No. 18, 
at 34 (May 1, 1944). 


*s Chicago Tribune, p. 1, col. 3 (April 19, 1944). 
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pher removed because a member of the stenographers’ firm was Jewish. Almost 
all these defense motions were denied, and consideration of the others was post- 
poned. 

These defense motions served further to delay proceedings already delayed 
by the absence of defendant James Smythe, who was adjudged a fugitive from 
justice.** On April 19 he was brought into court after his arrest in upper New 
York, some forty miles from the Canadian border. He stated that he had re- 
ceived no notification of the trial date, that his mail had been tampered with 
for months, and that it was “an old racket of the Roosevelt administration, to 
steal the mail of patriotic Americans.””*” He demanded a congressional investiga- 
tion. The Government pointed out that Smythe had fled the jurisdiction under 
previous sedition indictments. Tried before Justice Eicher for wilfully absenting 
himself from the trial, he was found guilty, bound by new bail,”* and his previous 
bond ordered forfeited. 

The court gave its instructions to the venire on April 20. Even this led to 
argument, many defense counsel charging that Justice Eicher had interpolated 
the word “insurrection” in his statement of the charge. The court denied using 
the word, but after some discussion said that if the word had been used it was 
now withdrawn. Defense counsel all took exceptions.*® There was additional 
argument as to what questions were to be asked the panel and who was to ask 
them; and eventually it was decided that while attorneys might submit the 
questions, the court would ask them of the panel. Justice Eicher’s ruling that 
but ten peremptory challenges were to be allowed each side drew additional fire, 
defense counsel arguing that it was impossible to challenge ‘“‘one third of a 
man,” and that defendants each ought to have one challenge. Some defense 
counsel sought ten challenges for each defendant. To support this argument 
counsel pointed out that their particular clients were so old that if convicted 
they would die in prison; therefore, it was said, this was like a capital case, and 
in a capital case each defendant is entitled to ten peremptory challenges.** On 
April 21 Rogge mentioned several earlier sedition indictments in argument 
against accepting, under this indictment, bonds filed under the earlier indict- 
ments. This was done in the presence of some prospective jurors, and a group of 
defense counsel charged that this would prejudice their clients. Eventually the 
entire group of veniremen in the courtroom at the time was dismissed.* 

Selection continued from the remainder of the venire, and on April 26 twelve 


*N.Y. Times, p. 9, col. 1 (April 18, 1944). 
*7 N.Y. Times, p. 1, col. 1 (April 20, 1944). 


** Bail was fixed at $10,000 after the court denied a government request that it be fixed 
at $100,000. Chicago Tribune, p. 1, col. 3 (April 20, 1944). Smythe’s bond had previously been 
fixed at $1,000. N.Y. Times, p. 14, col. 2 (April 22, 1944). 


” N.Y. Times, p. 6, col. 2 (April 21, 1944); Chicago Tribune, p. 1, col. 8 (April 21, 1944). 
# Chicago Tribune, p. 2, col. 1 (April 21, 1944). 
* N.Y. Times, p. 14, col. 2 (April 22, 1944); Chicago Tribune, p. 1, col. 8 (April 21, 1944). 
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prospective jurors were seated. By the next day, when each side had exercised 
over half of its peremptory challenges, the jury seemed on its way to comple- 
tion. 

At the next trial session, however, jury selection was halted while the Govern- 
ment sought an order directing attorney James Laughlin to show cause why he 
should not be held in contempt of court. The attorney was charged with present- 
ing a number of irrelevant motions, and with making statements not in good 
faith but in furtherance of a malicious scheme to create news stories which 
would prejudice prospective jurors, so as to disqualify them and thus interfere 
with the trials.» Among the statements and motions cited by the Government 
as having been made by Laughlin as part of his scheme were a motion to sub- 
poena Admiral Kimmel and General Short, and a petition to impound the 
records of B’nai B’rith, the Jewish Anti-Defamation League, the Nonsectarian 
Anti-Nazi Society, Friends of Democracy, and the Communist party to show 
these groups had engaged in a conspiracy to besmirch the names of MacArthur, 
Bricker, Nye, Wheeler, Vandenberg, Fish, Hoffman, and Rankin by connecting 
these people with defendants. 

Also cited were Laughlin’s motions to subpoena Ford and Lindbergh as de- 
fense witnesses,*5 his letter to President Roosevelt asking the President to stop 
the trial because of the “wave of hostility and bias toward the Jewish race” 
which the trial would create,** and the affidavit of bias and prejudice filed by 
him seeking to disqualify Eicher on the ground that the judge had been prom- 
ised a higher judicial post by the President if he were to secure a conviction at 
the trial.*7 Laughlin was tried before another judge, found guilty of contempt 
and fined $150.3* On appeal the ruling was affirmed.** The sedition proceedings 
were, however, suspended until the contempt had been tried. The effect of all 
this was to require another jury impanelling, for the veniremen from whom the 
jury was to be selected were “April term” veniremen and could be used for pur- 
poses of selection only until May 2.4° The Government had petitioned for the 
“show cause” order on May 1, and the contempt decision was handed down on 

May 10. 
# N.Y. Times, p. 1, col. 4 (May 2, 1944). Laughlin called the Government petition “a 
deliberate attempt to throttle freedom of speech and freedom of the press.” Chicago Tribune, 


p. 8, col. 3 (May 1, 1944). Another defense attorney thought it ‘‘a vicious attempt to intimi- 
date counsel.” Chicago Tribune, p. 1, col. 1 (May 2, 1944). 


33 Chicago Tribune, p. 1, col. 2 (Feb. 3, 1944). 

34 Chicago Tribune, § 1, p. 13, col. 1 (April 23, 1944). 
38 Chicago Tribune, p. 8, col. 3 (April 24, 1944). 

%* Chicago Tribune, p. 11, col. 2 (April 25, 1944). 

3? Chicago Tribune, p. 11, col. 2 (April 27, 1944). 

3* N.Y. Times, p. 21, col. 5 (May 11, 1944). 


»® Laughlin v. United States, 151 F. ad 281 (App. D.C., 1945), rehearing den. 151 F. ad 
285(App. D.C., 1945), cert. den. 326 U.S. 777 (1945). 


« N.Y. Times, p. 21, col. 6 (April 28, 1944); Chicago Tribune, p. 12, col. 7 (April 28, 1944). 
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The trial resumed on May 11, its cast of defendants lessened by one,“ and 
moved ahead with dispatch as compared with the previous proceedings. Pro- 
ceedings were delayed by repeated motions to question the prospective jurors 
as to their belief in free speech and as to whether they would be unduly preju- 
diced if it were shown that defendants believed in pro-Nazi statements. These 
were denied.“ And on May 12 Ira Koehne, a defense attorney, was held in con- 
tempt and fined $50 when he challenged “‘10/29th’s” of “the upper portions of 
the anatomy” of three prospective jurors.“ This was in protest against the 
court’s ruling that the entire group of defendants was to have only ten peremp- 
tory challenges, which required defendants to exercise their challenge in groups 
of three. Before the jury was sworn, a motion seeking sanity tests for all de- 
fendants was made and rejected. Thereupon other defense attorneys moved that 
the prospective jurors be disqualified on the ground that the motion would cause 
undue prejudice. This too was rejected. On the 16th a jury was selected, sworn, 
and seated. Again defense counsel urged delay, arguing the impossibility of a 
fair trial in wartime. All such motions were denied and the next day the Govern- 
ment prosecutor made his opening statement to the jury. 

That day’s proceedings “approached the proportions of a riot.” It took 
Rogge nearly three hours to make his statement, and wild disorder broke out 
almost from the moment he began.“ After order had been restored by the fed- 
eral marshals, Rogge began again. He completed a few sentences and again was 
interrupted by uproar from defendants and their counsel, apparently because 
of his statements that defendants “intend to use the same methods the Nazis 
had used.” There were shouts of “‘mistrial,” “does this court believe in the Con- 
stitution?” and so on. Thereupon Rogge suggested to the court that he be per- 
mitted to speak without interruption and that defense attorneys note their 
objections and make them after he had finished. Vigorous protests by defense 
attorneys led once more to the use of the marshals, and upon adoption of Rogge’s 
suggestion the defendants loudly whispered “this is Moscow.” The court ruling 
had little effect, for several attorneys continued to offer objections throughout 
Rogge’s presentation of his statement.** As Rogge continued he was interrupted 
from time to time by boos, catcalls, and remarks such as “that’s not true,” 
“that’s a lie.” When the Government prosecutor had finished, one defense 
counsel after another rose to demand a mistrial or expunging of Rogge’s state- 
ment from the record as irrelevant to the indictment and designed to inflame 
the jury. The motions were denied. 

# Garner had died meanwhile. N.Y. Times, p. 21, col. 5 (May 5, 1944). 

#N.Y. Times, p. 21, col. 5 (May 11, 1944) and p. 11, col. 1 (May 16, 1944). 

“N.Y. Times, p. 5, col. 5 (May 12, 1944); Chicago Tribune, p. 3, col. 3 (May 12, 1944). 

“ Chicago Tribune, p. 5, col. 4 (Aug. 8, 1944). 

* This was due, apparently, to defense objections to the presence of a Government witness. 
Chicago Tribune, p. 2, col. 1 (May 18, 1944). 

“N.Y. Times, p. 1, col. 2 (May 18, 1944). 
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The defendants’ opening statements were completed several days later, again 
with some difficulties. The court had ruled that defense attorneys would be lim- 
ited to thirty minutes in their opening remarks, though more time would be 
granted if need were shown. Several defense attorneys protested, and defense 
attorney Klein was fined $200 for continuing to argue after Eicher had declared 
him out of order. Jones, who acted as counsel pro se, was fined $100 for similar 
objections when he said, ‘“This is persecution not a prosecution. I wish to take 
exception to your arbitrary— ”’’ In effect the several defendants denied guilt, 
protested their innocence and patriotism, and denounced the proceedings as a 
“travesty on justice”** or as the result of pressure by secret Jewish or Com- 
munist elements.‘ 

A few sensational events were yet to occur. On July 5, 1944 Attorney James 
Laughlin was dismissed from participation at the trial after he had filed a 
petition in the House of Representatives seeking impeachment of Justice 
Eicher.s* The petition charged Justice Eicher with favoring the Roosevelt ad- 
ministration and thus denying a fair trial to the defendants, that Eicher had 
been promised a higher judicial position in the event he secured a conviction, 
and that he was using his office for political purposes.5* Laughlin’s petition for a 
writ of mandamus to reinstate himself as counsel was denied.* 

Attorney Henry Klein absented himself from the trial and refused to return, 
claiming that he had been intimidated and was unable to defend the rights of his 
client.’ He was returned from New York after a hearing on a warrant for his 
removal to Washington. At the hearing Klein stated he did not want to return 
because “I don’t want to be tossed into a cell and murdered,” and referred to 
“an odorless, tasteless poison which is known to those on the inside of the pres- 
ent administration.”54 He was sentenced to ninety days in jail by Judge Eicher 
after having refused an alternative of ten days in jail and suspension of the 


4 N.Y. Times, p. 17, col. 3 (May 23, 1944); Chicago Tribune, p. 3, col. 1 (May 23, 1944). 
Jones’s appeal of the contempt conviction was denied. Jones v. United States, 151 F. ad 289 
(App. D.C., 1945). 


4* Remarks by L. Dennis when told he would not be allowed to show a world conspiracy by 
Communism, to which the government was linked. N.Y. Times, p. 17, col. 3 (May 23, 1944). 

# Klein, counsel for the defendant Sanctuary, stated he would show that the prosecution 
was initiated to “cover the enemies of the Government” and to protect the Communists. 
Attorney Dilling, representing Mrs. Elizabeth Dilling, stated that his client’s defense would 
show B’nai B’rith to be the force behind the indictment as part of a “world wide anti-Christian, 
pro-Communist secret Jewish fraternal society” against civil liberties and the ‘‘gentile ma- 
jority.” N.Y. Times, p. 17, col. 3 (May 23, 1944). He also stated that his client was not anti- 
semitic. Chicago Tribune, p. 3, col. 1 (May 23, 1944). 

5° N.Y. Times, p. 5, col. 6 (July 6, 1944); Chicago Tribune, p. 7, col. 4 (July 6, 1944). 

5 Chicago Tribune, § 1, p. 2, col. 3 (July 2, 1944). 

* Laughlin v. Eicher, 145 F. 2d 700 (App. D.C., 1944). 

583 N.Y. Times, p. 5, col. 6 (July 6, 1944); Chicago Tribune, p. 21, col. 1 (July 7, 1944). 

54 Chicago Tribune, p. 2, col. 3 (Aug. 8, 1944). 
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remainder of his sentence if he would resume his defense of Sanctuary. On 
appeal, Klein’s conviction was reversed.* 

By the middle of July three of the defendants had been severed from the case. 
On July 13 Government motions to sever the cases of Baxter and Noble were 
granted,’’ the former because his partial deafness made it impossible for him 
to understand the testimony, the latter because of his obstreperous conduct in 
the courtroom. Noble had been represented by Laughlin, and when that at- 
torney was dismissed, M. Bischoff was appointed to replace him. Noble ob- 
jected to this, and at every available instance during the trial jumped up to 
repudiate Bischoff’s services. On the 14th defendant James True, who had been 
ill, was ordered severed,5* reducing the number of defendants to twenty-six. It 
remained at this number for the rest of the trial. Despite these more enlivening 
examples the trial, with the introduction of testimony, settled down to a grim 
and bitter technical fight and the proceeding degenerated to an “interminably 
repeated pattern.” 

“The prosecution presents a bit of evidence—either statement from a witness 
or the offering of a document. 

“ ‘We object’ shout anywhere from two or three to a dozen defense attorneys, 
whereupon follows half an hour to half a day in their outlining of objections. 

“ ‘Objection denied,’ finally rules the court. 

“ ‘Exception,’ demands some defense lawyer. 

“ ‘Exception may be noted!’ 

“ ‘For all defendants,’ cry a few more defense counsel. 


“ ‘For all defendants,’ rules the court and the rigamarole starts all over 
again.’”’s 

On November 30, 1944 Chief Justice Eicher died of a heart attack, and a 
week later a mistrial was declared. The proceedings were never reopened and 
on December 2, 1946 the indictment was dismissed." So it may be said that the 


ss N.Y. Times, p. 15, col. 4 (Sept. 30, 1944). 


% Klein v. United States, 151 F. 2d 286 (App. D.C., 1945) (on the reasoning that Klein’s 
refusal to return was not in the presence of the court or so near thereto as to be punishable 
by summary contempt proceedings). 


87 N.Y. Times, p. 13, col. 2 (July 14, 1944); Chicago Tribune, p. 11, col. 1 (July 14, 1944). 
s* N.Y. Times, p. 9, col. 8 (July 15, 1944); Chicago Tribune, p. 15, col. 1 (July 15, 1944). 


N.Y. Times, § 4, p. 6, col. 5 (Oct. 29, 1944). Another reporter wrote that ‘The trial . . . 
has lapsed into a routine of dreary legalistic fencing. What was once the best show in town 
Se ce eee ee een 
Tribune, p. 4, col. 1 (Aug. 8, 1944). This “desertion” is reflected in the press coverage of the 
trial. By late October the number of reporters regularly covering the trial had shrunk from 
forty to four. N.Y. Times, § 4, p. 6, col. 5 (Oct. 29, 1944). 


* The mistrial was declared on Dec. 7, 1944. Before its decision the court polled the de- 
fendants as to their willingness to continue under a new judge. One defendant, Dennett, 
wished to continue. N.Y. Times, p. 14, col. 3 (Dec. 8, 1944). 


© Note 7 supra. 
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trial ended as a monument to the success of a strategy of delay. Of the Govern- 
ment’s 4,000 exhibits but 1,000 had been admitted; of its 100-odd witnesses but 
39 had been heard. Even so, the record at the date of Justice Eicher’s death 
totaled more than three million words in almost 18,000 pages, and weighed 
more than 150 pounds. Seven defense attorneys had been fined a total of 
$1,220; one defendant had died; three had been severed; one attorney had been 
discharged from the case; and another had run away. The proceedings had cost 
the government over $60,000. These may, to some, be considered the results of 
the trial. The outcome of the trial disappointed many people who were irritated 
and angered by defendants’ views, their apparent contempt for the judicial 
process, and the techniques used by defense counsel. The history and nature of 
the proceedings, however, themselves suggest the causes for its failure. 

At the inception of the proceeding no one thought it would last as long as it 
did, the usual estimate for the time of the trial being two or three months. 
Early, however, it became apparent that the defendants, or at least some of 
them, would maneuver to delay.“ As the success of their tactics became clear, 
estimates of the time required to conclude the case grew until Rogge admitted: 
“Tt’s just impossible to estimate the length of this case. All our estimates seem 
now like fairy tales.” 

Obviously dilatory tactics received some condemnation from the court, and 
by punitive measures attempts were made to avoid delay. On successive days, 
$200 contempt fines were levied on Klein for obstructing the trial by dilatory 
cross examination,“ Dilling for repetitious tactics,** and Laughlin for insisting 
on a line of questioning previously banned.” At other times various defense 
counsel were warned against frivolous objections, repetitious motions,” or long 
pauses between questions. The trial judge’s control of proceedings from this 
point of view might be questioned; it could be argued that there was more 
laxness in this respect than the situation warranted. This might have been due 
to a deliberate effort to maintain “judicial impartiality” by a man whose 
friendly feelings toward the administration had been sharply and critically 
pointed out in highly publicized statements by various defendants. Indeed 
some observers of the trial felt that Justice Eicher was bending backward in his 
effort to insure a fair trial. The trial judge of course has and ought to have great 
discretion in this regard. It nevertheless seems clear that contempt fines came 
too sporadically to be effective as a means of controlling procedure. The court 

Lahey, Fascism’s Day in Court, 110 New Republic 759 (June 5, 1944); Defendants in 
ners Trial Enliven Opening by Circus Antics, 23 Newsweek, No. 18, at 34 (May 1, 
1944). 

3 Sedition, 44 Time, No. 9, at 15 (Aug. 28, 1944). 

64 N.Y. Times, p. 24, col. 2 (June 28, 1944). 

% N.Y. Times, p. 9, col. 4 (June 29, 1944). 

“ N.Y. Times, p. 15, col. 7 (Jume 30, 1944). 

“ N.Y. Times, p. 36, col. 3 (June 27, 1944). 
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also adopted a procedure whereby 1) all objections made to any document 
would apply to future evidence of the same kind and 2) all attorneys would be 
considered as having made an objection voiced by any one attorney unless 
notice to the contrary was given.* But these attempts at procedural stream- 
lining seem to have been forgotten almost as soon as promulgated. 

Any sort of organized procedure was made impossible by what seemed at 
times a complete lack of respect for the court. Thus attempts to procure smooth 
handling of the trial were frustrated, and in many situations collateral ques- 
tions were raised which had to be handled while the main proceedings were 
temporarily halted. Further, persistent attempts were made to becloud the issue 
involved by picturing the trial as a political or ethnological fight. Appeals were 
made to Congress to protect the defendants against administrative vindictive- 
ness and early in the proceedings Mrs. Dilling sent to various legislators a letter 
suggesting that the trial was an attempt to purge the Congress.” Mrs. Dilling’s 
attorney later petitioned the Senate to send a delegation to the trial to insure 
fairness in the proceedings,’* and as previously mentioned, a petition seeking 
impeachment of the presiding judge was filed in the House of Representatives. 
Whatever the motives of the various defendants and their counsel in making 
such charges, the effect was to insure wide publicity and perhaps to delay the 
trial by prejudicing prospective jurors. 

The sweeping nature of the charges of the indictment and the varied alleged 
connections of the defendants with the alleged conspiracy tended to require a 
large amount of prosecution evidence. To prove its case the Government pro- 
posed to introduce great numbers of exhibits and numerous witnesses. With 
this array of proposed evidence the possibility of legitimate delay is clear; and 
delay becomes highly probable when, as actually occurred, at least some of the 
defendants undertook to fight the introduction of each item of evidence. 

The very: number of defendants was of itself a delaying factor. For example, 
the court’s ruling that ten peremptory challenges would be allowed the thirty 
defendants necessitated the formation of defendants into groups of three. De- 
fendants refused or were unable to form such groups and the court arbitrarily 
created them. The groups so formed were not, however, able to agree on how 
their challenge was to be exercised and it was therefore necessary to keep shift- 
ing the defendants around until at length a group could be formed which was 
able to challenge. This, of course, caused delay. 

On July 28, 1944 the Washington Post in an editorial asserted that “where 
the issues are complicated and defendants who have not been browbeaten stand 
on their democratic rights, a trial involving more than two dozen individuals is 

* N.Y. Times, p. 11, col. 4 (June 6, 1944). ; 

© Chicago Tribune, p. 9, col. 2 (Mar. 14, 1944). No public reaction by any congressman 
was reported. Chicago Tribune, p. 26, col. 5 (Mar. 15, 1944). 


N.Y. Times, p. 21, col. 8 (May 4, 1944). This petition was rejected unanimously by a 
sub-committee of the Senate Judiciary Committee who charged that even the appeal to the 
legislature “‘smacks strongly of an attempt to intimidate or influence the court.” 
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almost certain to be a fizzle.” By “democratic rights” the editorial writer ap- 
parently refers to the exclusionary rules of evidence. For once the introduction 
of testimony began it was around these rules that the trial fizzled. Defense 
counsel’s arguments on the evidence were castigated by one observer as an 
effort to keep the jury from hearing the case, and as previously pointed out 
there were hints that defendants were trying to stall the trial until the end of 
the war. But another reporter in the New York Times praised the objections of 
defense counsel as a fine example of democracy in action, particularly since more 
than twenty of the twenty-nine defense attorneys were court-appointed, un- 
paid, and thus economically injured by any delay in the proceedings. It cer- 
tainly could not be argued that defense counsel had no right to object to evi- 
dence, though if this were deliberately done to delay it would probably be 
punishable. As one of its officers, an attorney is to aid the court in its determina- 
tion of a case, but he has also a duty to protect his client by objecting to the 
introduction of irrelevant or inflammatory material. In accomplishing the latter 
task counsel also carries out the former, on the assumption that the exclusionary 
rules aid in the judicial ascertainment of the truth. However, the possibilities 
of delay inherent in the rules are greatly enhanced if there are numerous de- 
fendants. The defendants might have minimized delay by a union of strategy 
and by the use of a few attorneys to represent all. Had this been done, however, 
the unification of the defendants in the alleged conspiracy might have been 
suggested to the jury, which the Government was supposed to have the burden 
of proving. Thus defense counsel bickered, fought, and objected to each others’ 
statements, and no doubt defendants had the right to adopt these tactics. 

The real “villain in the piece’ may therefore be the rules of evidence. If 
based on reasonable assumptions, they may be justified even though they 
allow a result such as that which occurred here. This may be part of the price 
we pay for a fair trial even in situations where those seeking the benefit of the 
rules seek also to destroy that for which the rules stand. 

It can reasonably be asked why the Government, at least when defense 
strategy became clear, did not seek to sever the various cases and move against 
the defendants individually. Possibly the Government’s case against some of the 
defendants rested on its ability to prove the conspiracy, but it is doubtful 
whether a result in which some of defendants might have been convicted and 
others not prosecuted would have been of less value than the fiasco which 
actually occurred. 


SOLDIERS’ AND SAILORS’ WILLS: A PROPOSAL FOR 
FEDERAL LEGISLATION 


It is said that Julius Caesar, as a temporary measure, first extended to the 
soldiers in his legions the privilege of disposing of their personal property by 
informal testament.’ By the time of Trajan it had been extended to naval per- 

* Swinburne, Testaments and Last Wills, pt. I, §§ 10, 12, 14 (7th ed., 1793). 
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sonnel on shipboard.? When the Roman legions were no longer primarily engaged 
in distant conquest, the privilege was limited to soldiers “cum in expeditionibus 
occupati sunt.”? The Roman law of succession later became highly developed, 
but the provisions for informal testaments of soldiers and seamen were re- 
tained.* The reason given for this privilege was that soldiers and seamen were 
“better acquainted with weapons than with books and their ignorance of the 
laws of peace [was] proportionate to their skill in arms.”5 The Roman law per- 
mitted a soldier or seaman to make his testament in whatever manner he could.‘ 
Even the usual minimum testamentary age requirement did not apply to 
soldiers and seamen, but it is essential to remember that a male could make a 
will upon attaining puberty.’ The Roman law further provided that a soldier’s 
informa! will was valid only if the testator died within one year after discharge.’ 
It required the testimony of two witnesses to prove a soldier’s or seaman’s will, 
but this was probably because of the prevailing rule as to minimum proof of 
any fact, which required two witnesses.® 

From this Roman origin the soldiers’ and sailors’ privilege to make informa! 
testaments spread to civil law jurisdictions as well as to England and America. 
But before the Statute of Frauds in England" any testator could bequeath his 
personalty by oral testament or by an informal unsigned writing.“ This was 
undoubtedly permitted because few people were able to write.” It is apparent, 
therefore, that in the early days of the common law, at least, soldiers and sea- 
men enjoyed no special testamentary privileges not shared by others. However, 
by the time of James I it was recognized that an informal will was valid only if 

* Ex parte Thompson, 4 Brad. (N.Y.) 154 (1854); Digest 37.13.1 (1). 

“Tt has been said that the Roman law originally embraced every soldier wherever situated, 
but that the Code of Justinian ultimately limited the exception to soldiers on an expedition 
or engaged in a battle or siege... .. ” 137 A.L.R. 1310, at 1311; Gould v. Safford, 39 Vt. 498 
(1866); see Summers, Wills of Soldiers and Seamen, 2 Minn. L. Rev. 261 (1918). 


4 “Tf then we are considering whether a testament be valid, we first ought to consider wheth- 
er he who made it had testamenti factio; then if he had it, we shall inquire whether he made the 
testament according to the rules of the civil law; except in the case of soldiers who as we have 
stated on account of their great want of legal knowledge are allowed to make a testament as 
ae and they can.” Gaius 2.109-111; Ulpian 23.10; Institutes 2.11; Digest 29.1, 37.13; 

6.2. 
5 Swinburne, op. cit. supra note 1, pt. I, at § 14; see Page, Wills §§ 383-88 (1926). 


*“TIn whatever manner soldiers may have made their testaments, they are valid, that is, 
even without any legal form. For by certain imperial constitutions they have been 
to declare their intentions as they will and as they can.” Ulpian 23.10; Gaius 2.114. 


7 Ulpian 20.12; and see Atkinson, Soldiers’ and Sailors’ Wills, 28 A.B.A.J. 753 (1942). 

'“. ... but where a soldier has made a testament contrary to the rule of law, it is only 
valid if he have died either in service or within a year after discharge.” Ulpian 23.10. 

* Digest 22.5.12. 

* a9 Car. II, c. 3, § 23 (1677). 
" Swinburne, op. cit. supra note 1, pt. I, at §§ 10, 12. 
"See Hubbard v. Hubbard, 8 N.Y. 196 (1853). 
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made during the last illness of the testator." All during this time, however, 
the soldiers’ and sailors’ privilege was generally recognized.4 The Statute of 
Frauds stipulated the requirements for the formal execution of a will, but 
excepted the testaments of soldiers and seamen in these words: “provided al- 
ways that notwithstanding this act any soldier being in actual military service, 
or any mariner or seaman being at sea, may dispose of his movables, wages, and 
personal estate, as he or they might have done before the making of this act.” 
The Wills Act of 1837" enacted this exception in practically the same words, 
and that of 1918*’ extended the privilege so that soldiers and sailors might also 
dispose of real estate by informal will."* 

About three-fourths of the states have statutes granting privileges to soldiers 
and seamen enabling them to dispose of personal property by informal testa- 
ment."® Most of these provisions are modeled after the Statute of Frauds; the 
history, background, and development of the privilege in Roman law and in 
English common and ecclesiastical law are therefore irxportant in understand- 
ing the development in the United States.”° 

It was generally conceded in Rome, England, and America that soldiers of 
all ranks and grades were entitled to the privilege. Under Roman law even the 
secretaries and orderlies of officers, and camp followers had the privilege when 
“on expedition.”™ In the case of seamen the Roman law extended the privilege 
only to members of the naval forces and then only when on shipboard.” After 
passage of the Statute of Frauds, England and the commercial countries 
of the continent relaxed the requirements and extended the privilege to mer- 
chant seamen as well as members of the navy. Later cases involving the in- 
formal testaments of seamen have generally restricted the privilege to cases 
where the testator was “at sea,” although a Michigan statute requires only 
that the testator be “on shipboard.”** There has been some conflict as to 
whether “at sea” means only the high seas and tidal waters or whether the 
Great Lakes and navigable rivers are included.*4 

3 Prince v. Hazleton, 20 Johns. (N.Y.) 502 (1822). 

14 Swinburne, op. cit. supra note 1, pt. I, at § 14. 

5 a9 Car. II, c. 3, § 23 (1677). 

© 7 Wm. IV and : Vict., c. 26, § XI (1837). 

17 7 and 8 Geo. V, c. 58 (1918). 

*8 For other statutory developments in England see: 28 and 29 Vict., c. 72 (1865); 60 and 
61 Vict., c. 15 (1898); 20 and a1 Geo. V, c. 38 (1931); 2 and 3 Geo. VI, c. 87 (1939). 

9 Bordwell, The Statute Law of Wills, 14 Iowa L. Rev. 1, 29-30 (1928). 

* Atkinson, op. cit. supra note 7; Summers, op. cit. supra note 3; Whitlow, Wills—Two 
Phases of the Law of Military Testaments, 8 Mo. L. Rev. 59 (1943); 137 A-L.R. 1310. 

** Atkinson, op. cit. supra note 7. 

* Digest 27.13.1 (1). 

*3 Mich. Stat. Ann. (Henderson, 1937) § 26.1066. 

™ Warren v. Harding, 2 R.I. 133 (1852); In the Goods of M’Murdo, [1867] 1 P. & D. 549. 
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One of the real legal battlegrounds in this field has been the meaning of the 
phrase, “actual military service.” Most of the state statutes use this phrase, 
but there is disagreement as to its meaning. In Van Deuser v. Gordon™ the 
testator, while in training camp in Massachusetts in 1862, had executed a 
written instrument purporting to be his will. The writing was defective as a 
formal will and probate was requested as a valid soldier’s will. In denying pro- 
bate because the testator was not “in actual military service” at the time he 
made the will, the court said: “The term service in its restricted sense, is the 
exercise of military functions in the enemy’s country in time of war, or the exer- 
cise of military functions in the soldier’s own state or country in case of insur- 
rection or invasion, and in this sense the words of the statute, ‘actual military 
service,’ should be understood. . . . . The exception of the statute, in respect to 
soldiers’ wills, is founded upon the necessity of the case. It is limited to cases 
where from the actual or supposed situation of the soldier he is exposed to the 
perils incident to actual warfare.” In Pierce v. Pierce*? an informal will, made 
just before the testator’s departure for the place at which he was to be mustered 
into service, was held invalid, because the testator was not yet in “actual mili- 
tary service.” An informal will, made by a soldier while on detached service 
away from his brigade during the Civil War, was held to be a valid soldier’s 
will, although the testator was under no orders to move toward the front nor 
was he engaged in actual combat.** The court said: ‘“‘That there must be actual 
warfare, in the prosecution of which the soldier is at the time engaged, is clear.’’*® 
It went on to say: “.... the soldier must be engaged in an actually existing 
warfare, and not merely belong to a garrison or standing army not employed in 
hostile operations.’’3* But the court later declared: “The term expedition is not 
to be confined to that movement of troops which immediately precedes the 
actual conflict and shock of battle.”* In Gould v. Safford’s Estate“ an oral testa- 
ment, made by a soldier while a patient in a field hospital during the Civil War, 
was admitted to probate where the testator had been on active combat duty 
and was in exiremis at the time he made the will. A recent New Jersey case 
holds that an informa! will, made by an inductee while on an induction furlough 
prior to reporting for active duty, is not a valid soldier’s will.* 

The English courts have taken a broader view of the term “‘actual military 
service.” In a case arising out of the Boer War the testator was held to be “on 
active military service,” within the meaning of the statute, although he was in 
India at the time he made the will, expecting, however, to receive mobilization 
and movement orders to embark for Africa in the near future, and, in fact, did 


% 39 Vt. 111 (1866). *% Tbid., at 571. 
*Tbid., at 118. 3° Tbid., at 572. 

*7 46 Ind. 86 (1874). * Thid., at 573. 

* Leathers v. Greenacre, 53 Me. 561 (1866). 3 39 Vt. 498 (1866). 
4 In re Sheridan’s Estate, 21 N.J. Misc. 473, 34 A. 2d 654 (1943). 
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so embark within ten days.*+ The informal will of a soldier, made while in camp 
in England in 1940, was held to be a valid soldier’s will in In the Estate of J. 
King Spark.** But the same court also decided in 1941 that a dental corps officer, 
regularly assigned toa post of duty in England, but living in his usual home, was 
not in military service even though his home was struck by an enemy bomb 
and he was killed.* 

Almost as fertile a breeding place for litigation have been the issues of who is 
a “seaman or mariner” and what is the meaning of “at sea.”” Any member of 
the crew of a merchant or naval vessel is included within the privilege.*”7 Even 
a stenographer regularly assigned to a passenger ship has been held to be within 
the term seaman.** There is a confict as to whether the seaman must be em- 
ployed as such at the time he makes the informal will, or whether it is valid 
even if he is only a passenger at the time. In Warren v. Harding,** the court 
said: “The meaning of these words is a seaman employed as such at sea.” 

“At sea” is often held to mean tidal waters. Thus, in Gwinn’s Will** an in- 
formal testament made by a naval officer aboard a gunboat opposite Vicksburg, 
Mississippi, was denied probate because the testator was not “at sea.” This 
decision apparently leads to the anomalous result that a soldier besieging 
Vicksburg by land can make an informal testament, but naval personnel 
besieging the same city from the river cannot. There is some authority for the 
proposition that when a ship has left the wharf and is under way toward its 
destination, it is ‘‘at sea,” irrespective of whether it is in the ebb and flow of the 
tide. 

The imprecise language of the statutes and the confusion concerning the his- 
tory of the privilege have given rise to litigation as to what minimum age re- 
quirements are attached to the execution of informal wills by soldiers and sea- 
men. Under Roman law any soldier or seaman could avail himself of the privi- 
lege regardless of age.“ The extreme unlikelihood of anyone under the age of 
puberty being in the army or navy made minimum age requirements unneces- 
sary. This has been confusing to some courts seeking a solution to the problem 
in the Roman law background. In the early common law fourteen was the mini- 

34 Gattward v. Knee, [1902] P. 99; and see Hiscock’s Goods, Legon} P. 78, where the testator 
was in England expecting to receive orders to move to Africa 

38 [1941] P. 115. 

# In the Estate of Gibson, [1941] P. 118. 

37 Ex parte Thompson, 4 Brad. (N.Y.) 154 (1854). 

38 In the Goods of Sarah Hale, [1915] 2 I-R. 362. 

3 2 R.I. 133 (1852). Contra: In the Goods of Daniel Saunders, [1865] 1 P. & D. 16. 

#1 Tuck. (N.Y.) 44 (1865). 


4* Summers, op. cit. supra note 3. But see Warren v. Harding, supra note 24. In this con- 
nection it is interesting to note the case of In the Goods of M’Murdo, [1867] 1 P. & D. 540, 
where a seaman aboard a ship tied up in Portsmouth Harbor was held to be “at sea.’ 


# Ulpian 20.12. 
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mum testamentary age in England.“ Although the Wills Act of 1837 fixed 
twenty-one as the minimum testamentary age, the wording was such that Eng- 
lish courts construed it to mean that soldiers’ and seamen’s wills were complete- 
ly outside the scope of the act and not subject to this minimum age provision.“ 
The Wills Act of 1918 provided that soldiers and seamen should be exempt 
from minimum testamentary age requirements. In the United States there has 
been a clear split on this point. In Henniner’s Estate,“ the court found that the 
exception for soldiers’ and seamen’s wills in the Pennsylvania Statute of Wills of 
1833, which contained the words “notwithstanding this act,’’ made the mini- 
mum age requirements for the execution of such wills fourteen, thus excepting 
soldiers’ and seamen’s wills from the statute. The opposite view was taken in 
Goodell v. Pike, which held that the exception in favor of soldiers did not apply 
te all the requirements of the act, but only to the formalities of execution, and 
that twenty-one was therefore the minimum age requirement.‘ 

It was the essence of the Roman law on military testaments that no form was 
required.’* A soldier “‘on expedition” could make a valid testament by writing 
in blood on his shield, or by tracing with his sword in the sand, or by oral in- 
structions or in any other manner capable of proof. Although Swinburne de- 
clares this also to be the law in England,* and although many cases have re- 
affirmed the rule both there and in the United States, there is at least one 
- startling decision the other way in New York.’ The New York statute* re- 
quired a written will to be subscribed by two witnesses and permitted only 
soldiers and seamen to make oral wills of personalty. In this case a soldier on 


active service had written a letter containing testamentary instructions but not 
witnessed by two witnesses as required by the statute. The court denied pro- 
bate, stating that the letter did not meet the statutory requirements either for 
a formal written will or an oral soldier’s will. Two witnesses were required by 


4 Swinburne, op. cit. supra note 1, at pt. IT. § 2. 
447 Wm. IV and 1 Vict., c. 26, § XI (1837). 
48 In re Wernher, [1918] 2 Ch. 82 (C.A.). 


“7 & 8 Geo. V, c. 58, § 3 (1918). “In order to remove doubts as to the construction of 
the Wills Act of 1837, it is hereby declared and enacted that section eleven of that act author- 
izes and always has authorized any soldier being in active military service, or any mariner 
or seaman being at sea, to dispose of his personal estate as he might have done before the 
passing of the Act, though under twenty-one years.” 


47 30 Pa. Dist. 413 (1921). 

4 40 Vt. 319 (1867). 

# Accord: In re Evans’ Will, 193 Iowa 1240, 188 N.W. 774 (1922). 

5° Gaius 2.114. 

5 Swinburne, op. cit. supra note 1, pt. I, at § 14. 

* Leathers v. Greenacre, 53 Me. 561 (1866); Gould v. Safford, 39 Vt. 498 (1866). 


53 In the Matter of Zaiac’s Will, 279 N.Y. 545, 18 N.E. 2d 848 (1939). 
5¢N.Y. Dec. Est. Law (McKinney, 1939) c.’13, § 21. 
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the Roman law for proof of a soldier’s or seaman’s informa! will, and a similar 
requirement was enforced in English ecclesiastical courts even after the Statute 
of Frauds.* Most modern statutes are silent as to proof, but it is generally held 
that common law rules of evidence apply to probate matters.*’ The point is 
seldom discussed in the cases, but a reasonable inference seems to be that in the 
absence of statute only one witness is required.** 

Most of the statutes limit the soldiers’ and seamen’s privilege to the disposi- 
tion of personal property.’® As previously indicated, the Wills Act of 1918 in 
England extended the privilege to real property. When an informal will at- 
tempts to dispose of both real and personal property, the entire will has been 
struck down if the two dispositions are not separable without defeating the 
testator’s intention.” 

Revocation of and by informal testaments has presented perplexing prob- 
lems. Generally, when statutes provide that a change of status, such as marriage 
plus issue, will revoke a formal will, the same rule is applied to informal soldiers’ 
wills. The usual statutory methods of revoking a written will, such as burning, 
tearing, or obliteration apply equally to informally written soldiers’ wills.“ In 
England it has been held that a soldier’s letter instructing that his duly attested 
will be destroyed is a valid soldier’s will and revokes the earlier formal will.“ 
Most American courts, however, have construed the statutes to mean that a 
duly attested will may be revoked by a subsequent instrument only if the latter 
is in regular attested form. Since there is no convincing authority in the United 
States for the proposition that informal soldiers’ and seamen’s wills are auto- 
matically revoked after the expiration of a certain period after discharge,“ in 
those states where a minor can make an oral soldier’s will he may be unable to 
rid himself of that will except by marriage and, in some states, the birth of 
issue. Being unable to destroy an oral will and being too young to make a valid 
formal will, his only means of revocation before reaching twenty-one is by a 
change of status. 

From the foregoing it seems clear that there is lack of uniformity among the 
various jurisdictions and that in modern times the military privilege doctrine 

Digest 22.5.12. 

* 3 Burn, Ecclesiastical Law 304 (oth ed., 1842). 

57 7 Wigmore, Evidence § 2032-50 (3d ed., 1940). 

5S Gould v. Safford, 39 Vt. 498 (1866); Atkinson, op. cit. supra note 7, at 756. But see In the 


Matter of Zaiac’s Will, 279 N.Y. 545, 18 N.E. ad 848 (1939) and In re Evans’ Will, 193 Iowa 
1240, 188 N.W. 774 (1922). 


® Bordwell, op. cit. supra note 19. 

6 Godman v. Godman, [1920] P. 261. 

& In re Booth, [1926] P. 118. 

Estate of Gossage, [1921] P. 194 (C.A.). 


% Devisees of McCune v. House, 8 Ohio 144 (1837); Allen v. Huff, 9 Tenn. 404 (1830); 
Brook v. Chappell, 34 Wis. 405 (1874). 


+ Whitlow, op. cit. supra note 20. 
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isa poor tool for the accomplishment of its purpose. As stated in Rice ». Free- 
land,;®* “The attitude is prevalent that to allow soldiers to make wills without 
meeting statutory requirements is a fitting reward for their services.” The 
justification for the privilege is questionable. It is to be wondered whether this 
“privilege” is not really now more of a disservice to the soldier than a boon. 
Forma! requirements for the execution of an ordinary will are imposed to pro- 
tect the testator, his devisees, and legatees from fraud and mistake in the dis- 
position of the estate. A doctrine permitting such disposition without safeguards 
against fraud, dishonesty, and loss of memory, and depending chiefly upon the 
moral restraint and responsibility of a witness to effect the intended distribu- 
tion, does not commend itself. 

It no longer seems necessary to place soldiers and seamen in a special class 
with regard to testamentary formalities. With the decline of illiteracy and in 
view of the current paternalistic attitude of the War and Navy Departments, 
soldiers and sailors now have ample opportunity to seek and obtain free legal 
advice and to execute wills with the prescribed formalities. During the last war, 
the War and Navy Departments extended every assistance to service personnel 
in the handling of their personal affairs. But the lack of uniformity among the 
states in the requirements for the execution of wills indicates the magnitude of 
the task imposed upon legal assistance officers trying to aid soldiers from every 
state in the preparation of wills. Not only is it necessary for the legal adviser to 
look up the law of the soldier’s domicil, but often he must also see that the will 
meets the statutory requirements in the state where the testator owns real 
property. With millions in service in the last war the task imposed on military 
legal advisers was costly in time and produced unsatisfactory results. With no 
provisions for ante mortem probate or certification, the proof of an army-drawn 
will may be costly and difficult when witnesses are widely scattered. 

If it be granted that the soldiers’ and seamen’s privilege of making informal 
wills is no longer necessary in modern times and that it is a dangerous, poorly 
fashioned tool for the transmission of wealth, it seems clear that the task of 
legal advisers to service personnel in time of emergency, when our military 
forces are swelled to huge numbers, must be made easier and their work more 
effective. A uniform, modern statute applicable to service personnel in time of 
emergency would accomplish the desired results. 

The first hurdle to surmount is the question of the constitutional authority 
of Congress to enact a federal military wills act applying to all service personnel 
and effective to pass property in every state.“ The analogies to the Soldiers and 
Sailors Civil Relief Acts of 1918 and 1940 are apparent.“ Both acts covered all 

131 Va. 298, 109 S.E. 186 (1921). 

“ Bordwell, op. cit. supra note 19. 

" “T believe a federal military wills act could be enacted within the Constitution and 
much good would be accomplished thereby.” Atkinson, op. cit. supra note 7, at 757. 


® 40 Stat. 440 (1918), 50 U.S.C.A. App. 101 (Supp., 1946); 54 Stat. 1178 (1940), so U.S.C.A. 
§ sor et seq. (1944). 
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service personnel and afforded the protection of mortgage foreclosure mora- 
toria, postponement of lawsuits, restraints on levy of execution against certain 
property, and restraints on collection of state taxes by sale of property. Both 
were upheld as a constitutional exercise of the powers granted by Article I, 
Section 8 of the federal Constitution.®* State courts have unanimously recog- 
nized their validity and have abided by their provisions even to the derogation 
of conflicting state statutes.”* 

The 1918 Act was a wartime measure, but the 1940 Act was enacted before 
the United States was engaged in war, yet it too was sustained as a valid exer- 
cise of the “war powers” and the power to levy armies.” In indicating the scope 
of legislation which is encompassed within the powers granted in Article I, Sec- 
tion 8 of the Constitution, the courts seem to have made it a reasonable in- 
ference that a federal military wills act would be sustained. Judge Schwellen- 
bach in United States v. Alberts” said, “If morale of the troops has the signifi- 
cance attached to it by the military, there is a direct relationship between the 
object sought by this statute and the means used in attaining it.” 

Certainly the mental anxiety of soldiers and sailors concerning the support 
and welfare of their dependents and the disposition of their property after 
death is a factor in the morale of troops. The great need for simplicity and uni- 
formity is an additional reason in support of the proposed legislation. The com- 
ments of Justice Rosenberry, speaking for the Wisconsin Court in Konkel ». 
State,4 seem particularly significant: “The orderly administration of affairs of 
the Army and Navy requires that such regulations [relating to service of civil 
process] should be uniform. The military and administrative officers of the 
United States ought not to be required to look into the statute books of forty- 
eight separate states to determine what the privileges and immunities of United 
States soldiers are.” 

The following draft statute is submitted as a proposal for uniform treatment 
of military wills. It is followed by detailed discussion of each section. 

I. PURPOSE: 

In order to provide for, strengthen, and expedite the defense of the United States 
and the more successfully to prepare for, prosecute, and carry on any war in which it 
is, or may become engaged, provision is hereby made for the execution of last wills 
and testaments of persons in the military and naval service of the United States in 
order to enable such persons to devote their entire energy to the defense needs of the 
nation, and to enhance the morale of troops, and to this end the following provisions 
are made: 

% See Ebert v. Poston, 266 U.S. 548 (1925). 


» Hoffman v. Charlestown Five Cents Savings Bank, 231 Mass. 324; 121 N.E. 15 (1918); 
Pierrard v. Hoch, 97 Ore. 71, 79, 191 Pac. 328 (1920). 

7 Boone v. Lightner, 319 U.S. 561 (1943). 

* so F. Supp. 298 (Wash., 1945). 

73 Tbid., at 300; see also Chief Justice Stone’s opinion in Hirabayashi v. United States 
320 U.S. 81 (1943). 

74 168 Wis. 335, 342, 170 N.W. 715, 718 (1919). 





NOTES qi 


Il. DEFINITIONS: 

A. The term “persons in military service” and the term “persons in the military 
service of the United States,” as used in this Act, shall include the following persons 
and no others: All members of the Army of the United States, the United States Navy, 
the United States Marine Corps, the United States Coast Guard, the United States 
Merchant Marine, all officers of the United States Public Health Service detailed by 
proper authority for duty with the Army or the Navy, and all United States civilian 
personnel serving with any of the armed forces of the United States outside the con- 
tinental limits of the United States. 

B. The term “military service” and the term “active military service,” as used in this 
Act, shall signify federal service at full pay and allowances with any branch of the 
service heretofore referred to or mentioned, and shall include the period during which 
a person in military service is absent from duty on account of sickness, wounds, leave, 
furlough, or other lawful cause. 

C. The term ‘“‘courts,” as used in this Act, shall signify courts of law and equity, in- 
cluding probate courts, of the United States, of the several states and territories, the 
District of Columbia, and all territories subject to the jurisdiction of the United States. 
Ill. Troe oF APPLICATION: 

The provisions of this Act shall be in force only during the time of a national emer- 
gency, as declared by the Congress. Upon a declaration by the Congress that a state of 
national emergency exists, the provisions of this Act shall immediately become effec- 
tive and shall continue in effect until the Congress declares that the period of emer- 
gency no longer exists. However, the preceding sentence shall not be construed to in- 
validate a will executed under the provisions of this Act while in effect, but offered for 
probate after the Act has ceased to be in effect. 


IV. TERRITORIAL APPLICATION: 

A will properly executed under the provisions of this Act shall be valid to pass both 
real and personal property and shall be admitted to probate by any court in every 
state and territory of the United States, the District of Columbia, and every territory 
subject to the jurisdiction of the United States, local rules, decisions, or statutes to the 
contrary notwithstanding. 

V. CAPACITY OF THE TESTATOR: 

Every person in the active military service of the United States, irrespective of age 
or sex, who is of sound mind and memory, shall have the power to devise and bequeath 
by will the real and personal property, wherever situated, which he has at the time of 
his death. 

VI. Form or THE WILL: 

Every will executed under the provisions of this Act shall be reduced to writing, 
shall be signed by the testator or by some person in his presence and at his request, 
and shall be signed and attested to in the presence of the testator by two or more com- 
petent witnesses, after the testator has, in their presence, declared the instrument to 
be his last will and testament, and has requested them to sign. 

VII. CertiricaTion: 

After the execution of a will, as provided herein, the testator and the attesting wit- 
nesses may appear before a commissioned officer, authorized by proper authority to 
administer oaths. If, upon inspection of the will and examination of the parties, the 
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officer is satisfied that the will was properly executed according to the provisions of 
this Act; and that it represents the true intentions and desires of the testator; and that 
it is his free and voluntary act; and that the parties are of sound mind and memory; 
and that the witnesses are of the opinion that the will represents the true intentions 
and desires of the testator; and that it is his free and voluntary act; and that he is of 
sound mind and memory; then the officer shall prepare affidavits. to the effect and 
cause the witnesses, under oath, to subscribe to the same their names, organizations, 
and home addresses. The officer shall then execute and sign a written certificate setting 
forth the facts as to his inspection of the will, his examination of the parties, and his 
findings; and he shall then place this certificate, together with the affidavits and the 
will, in a sealed envelope marked, “Will of (name), Confidential,” and he shall place it 
in a separate file in the unit safe or other secure place where classified documents may 
properly be kept. 

A will so placed shall thereafter be accessible only to the testator upon proper ap- 
plication to the officer in charge of the classified files of the unit. Upon transfer or re- 
assignment of the testator the will shall be placed in a sealed envelope along with the 
testator’s personnel records and he shall be instructed to deliver it, unopened, to his 
new commanding officer. Each commanding officer, upon receipt of a records envelope 
containing the will of newly assigned personnel, shall immediately remove the en- 
velope containing the will and place it in the unit safe or other secure place where clas- 
sified documents may properly be kept. 

Upon the discharge of the testator or his release from active military service his will, 
together with the affidavits and certificate, shall be returned to him at the time he re- 
ceives his discharge papers or orders of release from active military service. 

Upon the death of the testator or upon his being reported as missing while in active 
military service, the envelope containing his will, executed in accordance with this Act, 
shall be forwarded at once by his unit commander to the War or Navy Department, as 
the case may be; and such Department shall, without delay, forward the envelope by 
registered mail to the person indicated by the testator as the person to be notified in 
case of emergency. 

VIII. Proor or WILL: 

The affidavits and certificate attached to the will, as required by the provisions of 
this Act, shall, in any court, be prima facie evidence of the competency of the testator 
and the witnesses, and of the proper and valid execution of the will. Clear and convine- 
ing proof shall be necessary to rebut the presumptions of competency and validity, and, 
in the absence of such clear and convincing proof, the will shall be admitted to probate. 
IX. Score or APPLICATION OF Local Law: 

Except as herein otherwise provided, the rules, decisions, and statutes of the state 
or territory in which the will is offered for probate shall, with respect to 1) construc- 
tion and interpretation, 2) dower and indefeasible share, 3) intestacy, 4) administra- 
tion, 5) procedure, 6) conservation, 7) executors and administrators, 8) guardians, 9) 
will contests, 10) investments, and 11) other matters not covered by this Act, govern 
and be applied to wills executed under the provisions of this Act; except that no local 
rule, decision, or statute shall be effective to alter, change, or defeat the distribution of 


property indicated in a will validly executed under the provisions of this Act, which 
does not make provision for any child or children whether born before or after the 
making of the will, provided that the ertire net estate is left to the surviving spouse. 
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XX, REvocATION: 

A will made under the provisions of this Act shall automatically be revoked if the 
testator does not die within one year after discharge, or release from active military 
service. In addition, a will executed under the provisions of this Act may be revoked 
only 1) by burning, tearing, or obliteration, by the testator or by some other person 
in his presence and at his request; 2) by a subsequent instrument, executed in accord- 
ance with the provisions of this Act and declaring the revocation; 3) by a subsequent 
instrument, executed in accordance with the requirements for the making of a will of 
the law of the testator’s domicil at the time of execution and declaring such revocation ; 
4) by a subsequent will executed either in accordance with this Act or the law of the 
testator’s domicil at the time of execution, to the extent such subsequent will is incon- 
sistent with the prior will; 5) by marriage of the testator after execution of the will. 
XI. Liperat INTERPRETATION: 

In the construction and application of the provisions of this Act a liberal interpre- 
tation shall be enforced so as to accomplish the purposes set forth in the Act. Local 
rules, decisions, and statutes conflicting with the provisions of this Act shall not be 
efiective with respect to wills executed in accordance with this Act. 

Section I indicates the power under which the act is passed and sets forth its 
purpose—to enhance the morale of the troops and to facilitate administration 
of the armed forces. Section II attempts to resolve the conflict in the cases as to 
when a soldier or seaman is “in active military service.” It sets forth the test 
of full pay status to determine whether a person is in active military service. 
Of course, forfeiture of pay under sentence by courts martial will not operate to 
exclude a soldier from the benefits of the act. Since inductees and reservists are 
officially in the service from the date of their taking the oath, but are not on full 
pay status until called to active duty, they would not be included within the 
act until reporting for active service. This result is essentially the same as is 
reached under most of the cases.’ 

In Section III the operation of the act is limited to the time of national 
emergency as proclaimed by the Congress. In time of peace the armed forces 
will not be so large and problems of administration will not be so acute. The 
peacetime forces are composed chiefly of volunteers, who enter upon their 
service with deliberation, and therefore have ample opportunity to make pro- 
visions for their personal affairs. Furthermore, peacetime duty is much less 
hazardous and the urgency of making a will is not so great. Special provision 
is made to protect wills executed under the act while it is in force but which 
are offered for probate after the emergency has been declared at an end. 

The act is given widespread coverage by Section IV, which makes the act 
applicable in every state and territory. This section also makes it clear that the 
act shall be binding in all states to pass both real and personal property, and 
establishes the supremacy of the act over conflicting state laws. 

Section V removes the age requirement for testators in service; all service 
personnel should be included within the provisions of the act, even though they 


% In re Sheridan’s Estate, 21 N.J. Misc. 473, 34 A. 2d 645 (1943). 
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may be under the usual testamentary age. Many state statutes have now fixed 
eighteen as the minimum testamentary age,”* but occasionally persons have 
been successful in enlisting in the armed services although they were below the 
minimum age for induction. These persons, often engaged in hazardous duty, 
should be permitted to dispose of their property by will just as their older 
comrades do. 

At a time when literacy is the rule, it seems no longer necessary to make 
special provisions for oral or informal wills by soldiers and sailors. The greater 


safety and protection afforded by a written will and the possibility of adopting | 


blank forms for the majority of cases, seem to dictate the requirement of a 
written will, the customary requirements for which are set forth in Section VI. 
In connection with the certification procedure it is deemed advisable to require 
the testator to indicate to the witnesses that the instrument is his will and that 
he request them to sign. This procedure will be recited in the affidavits filed with 
the will. 

An important feature of the act is Section VII, which provides for certifica- 
tion or something like ante mortem probate. In time of war, persons from all 
parts of the country are thrown together, and wills executed with attesting wit- 
nesses who live in distant parts of the country may be difficult and expensive 
to probate. As a protection against this, and to insure against the loss of 
memory and the attempts of the unscrupulous to try to “break” the will, certifi- 
cation procedure is provided. Essentially it is like the procedure for ante 
mortem probate suggested by Professor Cavers.’’ After the testator and the 
witnesses have signed the will in the prescribed manner, they recite their pro- 
cedure to an adjutant, summary court officer, or other officer authorized to 
administer oaths. If he is satisfied as to the form and execution of the will, he 
has the witnesses swear to the facts in an affidavit and then prepares his own 
certificate as to his conclusions. In case the procedure has been incorrect he 
directs that the will be reexecuted. If he is not satisfied as to capacity or free- 
dom of the testator, he refuses to certify. The affidavits and certificate are 
prima facie proof of the validity of the will and this proof is to be recognized 
by every court. The will can be contested, but can be upset only upon clear and 
convincing proof of fraud, undue influence, incapacity, or misstatement of fact. 
Provision is made for the testator to remake his will at any time, and it will ac- 
company him until discharge. The will is classified as “‘confidential,” and a 
receipt will be obtained by the transmitting organization; thus it will be easier 
to locate the will if it becomes lost in military channels. In order to coordinate 
casualty reports with the forwarding of the will to the proper person upon death 
of the testator while in service, the will is channeled through the highest echelon. 

The act is intended to cover the great majority of situations where the testa- 


Til. Rev. Stat. (1945) c. 3. 


77 Cavers, Ante Mortem Probate: An Essay in Preventive Law, 1 Univ. Chi. L. Rev. 44° 
(1934). j 
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tor merely wants a simple will leaving all his property to one relative or a few 
close relatives. This is the situation in the majority of soldiers’ wills and there- 
fore presents the greatest administrative problems. A few stock forms for the 
majority of cases will expedite this work. The testator with complicated prob- 
lems of estate planning should not seek advice on such problems from legal aid 
officers. His needs can best be served by a personal attorney. By and large such 
a testator can usually afford to employ counsel. In view of these considerations 
the act is not a comprehensive probate act. The statutes of the testator’s domicil 
will govern the questions not specifically covered by this act. The only case re- 
quiring special attention is that of the military testator who wishes to leave his 
entire estate to his spouse, who is then expected to care for the children, if any. 
Some statutes permit a child to take its intestate share if not provided for or 
mentioned in the will. This frequently involves the expense of guardianships 
and other inconveniences which can be sidestepped in most cases.’* 

In connection with revocation it has been thought advisable to include a pro- 
vision, similar to the one found in the Roman law, revoking the will unless the 
testator dies within one year after discharge. The changed conditions and 
attitudes which occur upon release from military service and the possibility of 
forgetting about the military will after discharge seem to dictate that a military 
will should not continue in effect an unduly long time. The usual statutory meth- 
ods may also be used to revoke the soldier’s will, and since the testator has 
easy access to his will throughout his service, he can readily rid himself of it. 

It is submitted that the proposed statute warrants serious consideration 
both as a means of insuring the high morale of troops and as a means of dis- 


charging one of the nation’s responsibilities to its soldiers and sailors. 


Epwin A. WAsLEN* 
% Mathews, Trends in the Power to Disinherit Children, 16 A.B.A.J. 293 (1930). 
*J.D., University of Chicago Law School, 
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ESTABLISHMENT OF EMPLOYMENT RELATIONSHIPS 
BY COLLECTIVE AGREEMENT 

The manipulation of conceptual language in legal instruments for the purpose 
of camouflaging the true nature of business transactions and jural relationships 
is often a tribute to the legal profession’s ingenuity and, occasionally, to its 
sense of humor. Employers, particularly, stimulated by the expensive legal con- 
sequences of the employment relationship, have sought to insulate themselves 
from these consequences by turning their employees into independent con- 
tractors. Some recent cases, however, portend the demise of the capitalists’ 
monopoly in this limited but fascinating field. Organized labor, it appears, has 
discovered the scrivener. 

Following the passage of workmen’s compensation and unemployment insur- 
ance statutes and the Social Security Act, numerous cases arose concerning the 
coverage of dance-band musicians. Since all of these statutes placed tax liability 
on the “employer,” it became necessary to determine who “employed” the 
sidemen*—the band leader, or the operator of the establishment (i.e., the dance- 
hall, restaurant, theater, etc.) at which the band performed. Applying the con- 
trol test, courts frequently held that band leaders were independent con- 
tractors.? Thus, the band leader, as an employer, was not only beyond the 
beneficial coverage of the acts, but he was burdened with the task of meeting 
the required assessments. This unsatisfactory state of affairs propelled the 
American Federation of Musicians into action. As the unfavorable decisions 
had turned on the fact that the establishments had no right to exercise control 
over the band members, the union devised a contract, known as Form B, which 
purported to grant this right to the establishments.’ Band leaders were required 
by the union to use Form B exclusively when contracting with establishments. 

Miss O’Meara, a member of the Federation, was an organist in a four-piece 
dance band. Her leader, through a booking agency, obtained a thirteen-week 


* The term “‘sidemen” designates all members of an orchestra exclusive of the leader. 
* In general, see 158 A.L.R. 915 (1945) and notes 7 and 8, infra. 


3 The pertinent provisions of Form B are as follows: ‘‘. . . [The] employer employs the per- 
sonal services of the employees severally, and the employees severally, through their representa- 
tive, agree to render collectively to the employer services . . . according to the following terms 
and conditions: . .. The employer shall at all times have complete control of the services 
which employees will render. . . . On behalf of the employer, the Leader will distribute the 
amount received from the employer to the employees, including himself. . . . The amount paid 
to the Leader includes the cost of transportation... . The employer hereby authorizes the 
Leader . . . to replace any employee who . . . does not perform any or all of the services pro- 
vided for under this contract.” Bartels v. Birmingham, 67 S. Ct. 1547, 1549 (1947). 
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engagement with the Earle Restaurant, Inc. The Form B contract was signed 
by the band leader, the booking agent, and a representative of the restaurant. 
While performing at the restaurant, Miss O’Meara was injured through the 
negligence of a waiter. In a subsequent tort action, the defendant restaurant 
contended that its liability was limited to workmen’s compensation, and offered 
the contract of hire in evidence to prove that the plaintiff was, in fact, its em- 
ployee. The district court excluded this document on the finding that the plain- 
tiff was ignorant of its contents. The District of Columbia Court of Appeals held 
the exclusion erroneous on the ground that the contract was binding on the 
plaintiff if made by her validly authorized representative. Earle Restaurant, Inc. 
». O’Meara.* 

The courts have almost unanimously sought to determine the employment 
status of musicians through application of the common law control test. In 
applying this test, a distinction has been drawn by the Bureau of Internal 
Revenue’ and, somewhat less articulately, by the courts,’ between so-called 
“name” bands and “non-name”’ bands. Examples of the former type frequently 
possess all of the attributes of independent entrepreneurial units. Their per- 
sonnel remains intact over long periods of time, during which they ordinarily 
perform at numerous establishments for relatively short engagements. Sidemen 
are often under long-term contracts with their leaders providing for fixed weekly 
salaries regardless of the number of performances given. The profitability of a 
name band depends largely on the ability of the leader to select competent 
musicians, drill them into a state of high discipline, devise unique orchestra- 
tions, and sell the band to the public. Thus, when a night club or restaurant 


hires such an organization, it purchases the services of a going concern. Since 
any interference on the part of the establishment with the mode of performance, 
and particularly with the selection of personnel, will damage the artistry of the 
ensemble, effective “control” is out of the question. Name bands are therefore 
generally regarded as independent units.’ 


4160 F. ad 275 (App. D.C., 1947). 
§See 1 Prentice-Hall Social Security Tax Serv. {33,786.75 and 33,786.76. 
* See cases cited notes 7 and 8, infra. 


7 Bartels v. Birmingham, 67 S. Ct. 1547 (1947); Palmer v. Michigan Unemployment Com- 
pensation Comm’n, 310 Mich 702, 18 N.W. 2d 83 (1945); In re Roseland Amusement Co., 
269 App. Div. 713, 54 N.Y.S. ad 173 (1945); Spillson v. Smith, 147 F. ad 727 (C.C.A. 7th, 
1945); In re Muni, 266 App. Div. 1052, 44 N.Y.S. 2d 924 (1943); Biltgen v. Reynolds, 58 F. 
Supp. 909 (Minn., 1943); Williams v. United States, 126 F. ad 129 (C.C.A. 7th, 1942); People 
v. Grier, 53 Cal. App. ad 841, 128 P. 2d 207 (1942). Contra: In re Rogavin’s Claim, 259 App. 
Div. 774, 18 N.Y.S. ad 302 (1940). 

Under some state unemployment insurance acts, a presumption of employment arising 
eeenctne tet Hepes ene ee aninee sey WW petimne 2 the individual is free from 


Comm’n, 107 Utah 24, 151 P. 2d 467 (1944); Maloney v. Industrial Comm'n, a42 Wis. 165, 
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At the other extreme are bands which form an integral part of the establish- 
ment which employs them. Such an establishment may directly employ the 
musicians, or engage a “contractor,” often a band leader, to organize a band for 
the specific job. In these cases there is likely to be substantial control exercised 
by the management over hiring and firing, types of music to be performed, and 
the manner of performance. As opposed to name-bands, the profit and loss ear- 
mark more clearly lies with the establishment, the band leader assuming the 
function of a foreman. Consequently, members of non-name bands are generally 
regarded as employees of the establishments, rather than of the leader.® 

Between the two extremes are bands, such as the one in the Earle Restaurant 
case, which are difficult to categorize. On the one hand, this band was a going 
concern to the extent that it had been organized some time prior to its engage- 
ment with the restaurant, and continued as a unit thereafter. It provided its 
own instruments and musical paraphernalia. Furthermore, there was no sub- 
stantial control exercised by the management over the individual members. 
These factors would tend to show that the leader was an independent contrac- 
tor. On the other hand, the engagement was for a relatively long period; the 
profit and loss earmarks were substantially on the management (each member 
was paid a salary which was stipulated in the contract of hire, and, so far as 
appears, the band leader probably incurred very few, if any, business expenses) ; 
and there is no indication that the band possessed such a distinctive style as 
would normally preclude interference in manner of performance and selection of 
personnel by the management.’ However, the district court found the band 
leader to be an independent contractor, and the question of his status, apart 
from Form B, was not argued on appeal. 

In holding the contract admissible to prove that the band members were in 
fact employees of the restaurant, the court of appeals expressly relied on the 
decision of the Circuit Court of Appeals for the Eighth Circuit in Birmingham ». 
Bartels,*° a suit by a dance-hall operator to recover social security taxes as- 
sessed against him as an employer of numerous name band§. There, the court 
did not question that, apart from the provisions of Form B, the band leader 
would have been held an independent contractor. That status, however, was 
held to have been changed by Form B’s contractual grant to the establishment 


9 N.W. ad 623 (1943). Contra: Unemployment Compensation Comm’n of Wyoming v. 
Mathews, 56 Wyo. 479, 111 P. 2d 111 (1941); Hill Hotel Co. v. Kenney, 138 Neb. 760, 295 
N.W. 397 (1940). 

* General Wayne Inn, Inc. v. Rothensies, 47 F. Supp. 391 (Pa., spas In re Dellapenta, 
261 App. Div. 863, 24 N.Y.S. 2d 748 (1941); Ajello v. Savarins Mgt. Inc., 259 App. Div. 949, 
19 N.Y.S. 2d 886 (1940); Boyle v. ene 92 Conn. 404, 103 Atl. 127 (1918); see Palumbo 
v. Unemployment Compensation Board of Review, 148 Pa. Super. 289, 25 A. 2d 80 (1943); 
Steel Pier Amusement Co. v. Unemployment Compensation Comm’n, 127 N.J.L. 154, 21 A. 
ad 767 (1941). 

* See Transcript of Record, Earle Restaurant, Inc. v. O’Meara, 160 F. 2d 275 (App. D.C., 
1947), and dissent, ibid., at 279. 

* 157 F. ad 295 (C.C.A. 8th, 1946), rev’d 67 S. Ct. 1547 (1947). 
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of the complete right to control. The court drew a distinction between contracts 
which merely recite the existence of an employment relationship, and those 
which, as here, create such a relationship."* In the latter case, the facts that the 
exercise of control was unlikely, and that the conduct of the parties actually 
remained unchanged despite Form B, were considered irrelevant, except to prove 
that the parties had abrogated the contract. This, it was held, they had not 
done. The mere failure to exercise control was not inconsistent with an intention 
to retain the right to exercise it. Accordingly, the sidemen were found to be the 
employees of the dance hall, not of the band leader. 

The weight to be given to control provisions in contracts for the purpose of 
determining the existence of an employment relationship is far from clear.’ 
Decisions denying the effectiveness of provisions requiring that the work shall be 
performed under the employer’s direction are frequently based on the finding 
that the supervision was intended to be exercised only with respect to the results 
to be accomplished rather than the details of performance.'* On the other hand, 
where the contract has been held to create the employment relationship, either 
control was in fact exercised," or the nature of the contract was such that the 
existence of actual control, or a practical power to control, may be inferred." 
In a third line of cases, the courts often disregard a contract which purports to 
divest the hiring party of control, where it is found that he retains, as a prac- 
tical matter, potential or actual control.’® No case has been found, however, 


= But cf. In re Roseland Amusement Co. 269 App. Div. 713, 54 N.Y.S. 2d 173 (1945), 
where a contract providing that sidemen should be deemed employees of a dance-hall was 


the decisive factor in the finding of an employment relationship. See also Claim of Camgros, 
264 App. Div. 973, 37 N.Y.S. 2d 204 (1942). 


= The Restatement of Agency lists, as one of nine factors to be considered in determining 
whether the subject is an employee or independent contractor, the degree of control reserved 
under the contract. Rest.,Agency § 220 (2)(a). However, since a servant is defined as one 
who i “subject to the other's control,” ibid, § 0(1), it could be argued that a contract pro- 
viding for complete control is conclusive 


3 United Gas Improvement Co. v. Cais: 182 Fed. 620 (C.C.A. 3d, 1910); McGrath v. 
City of St. Louis, 215 Mo. 191, 114 S.W. 611 (1908); Miller v. Merritt & Co., 211 Pa. 127, 60 
Atl. 508 (1905); United States v. Driscoll, 96 U.S. 421 (1877). 


4 Williams v. National Cash Register Co. 157 Ky. 836, 164 S.W. 112 (1914); Chicago, 
R.1.& P. R. Co. v. Bennett, 36 Okla. 358, 128 Pac. 705 (1912). 


*s Such an assumption is reasonable where the control provisions are elaborate. See Kelley 
v. Delaware, L. & W. R. Co., 270 Pa. 426, 113 Atl. ate pels SOY: Great Northern Ry. 
Co., 129 Minn. 467, 152 N.W. 866 (1915); B. Schade Brewing Co. v. Chicago, M. & P.S. Ry. 
Co., 79 Wash. 651, 140 Pac. 897 (1914); Charles T. Derr Const. Co. v. Gelruth, 29 Okla. 538, 
120 Pac. 253 (1911); Smith v. City of Seattle, 20 Wash. 613, 56 Pac. 389 (1899). 


See Wolfe, Determination of 
Col. L. Rev. 1015, 1025 et seq. (1941). 
likewise frown 


* Salt Lake Tribune Pub. Co. v. Industrial Comm’n, 99 Utah 259, 102 P. ad 307 (1940). 
Employer-Employee Relationships in Social 


m, 41 


: : Acciden 
Comm’n, 17 Cal. ad 411, r10 P. 2d 377 (ao4n); Comm. v. Weinfeld’s, Inc., 305 Mass. 108, 
a5 N.E. 2d 198 (1940); National Tunnel & Mines Co. v. Industrial Comm'n, 99 Utah 30, 
102 P. ad 508 (1940); see In the Matter of Edward F. Reichelt, 21 N.L.R.B. 262 (1940). But 
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which holds that a bare contractual right to control, without more, is sufficient 
to establish the master-servant relationship.”’ 

The logic of the Bartels and Earle Restaurant decisions is impregnable only if 
some magical significance be imparted to the oft-repeated phrase that “the right 
to control, and not its exercise”’** determines the employment relationship. If 
one looks behind the literal words of this formula to its function, these holdings, 
even granting the validity of the much-maligned control test, become dubious. 
The “right to control” concept may be viewed as a device to protect the in- 
tegrity of the control test.* Without it, the test would break down wherever 
positive evidence of control is lacking. The formula may be said to have been 
developed in recognition of the facts that 1) in an age of specialization, many 
types of employees may function with a minimum amount of employer super- 
vision, and 2) latent, unexercised power to control may have as strong a coercive 
value as direct supervision. This rationale is particularly applicable to cases in- 
volving vicarious tort liability, where the courts have rightly felt that recovery 
should not be made to depend on what is, from the plaintiff’s standpoint, a mere 
accident of affirmative supervision. Therefore, in the absence of specific reserva- 
tions by the employer,” or in the face of specific negations of the power to con- 
trol,”* courts have examined the total picture to see if, apart from its exercise, 
the right exists. This use of the test may be contrasted with its application in 
the instant cases. In the Bartels case the total picture emphatically negates the 
possibility of control by the establishment. Hence, the contract can provide no 
more information on this point than is already known. Earle Restaurant, Inc. 


cf. Laffery v. United States Gypsum Co.,83 Kan. 349, 111. Pac. 498(1910). “‘Vendee”: Cream- 
eries of America, Inc. v. Industrial Comm’n, 98 Utah 571, 102 P. ad 300 (1940); Beatrice 
Creamery Co. v. State Industrial Comm’n, 174 Okla. 101, 49 P. 2d 1094 (1935)..Compare In 
the Matter of Seattle Post-Intelligencer, 9 N.L.R.B. 1262 (1938). But cf. Mountain Meadow 
Creameries v. Industrial Accident Comm’n, 25 Cal. App. ad 123, 76 P. ad 724 (1938). “‘Part- 
ner” : Montello Granite Co. v. Industrial Comm’n, 227 Wis. 170, 278 N.W. 391 (1938). “‘Licen- 
see”: California Employment Stabilization Comm’n v. Matcovich, 74 Cal. App. 2d 398, 168 
P. ad 702 (1946). 


17 This seeming paucity of cases in an otherwise plethorically litigated field should not 
orp eater veetebaenbecd peb-oodae eoenges genie tbp mn pesamtmech ro ic2ee 3 
of the one using the services, and not, as here, the one providing them 


*® Murrelle v. Industrial Comm’n, 382 Ill. 128, 134, 46 N.E. 2d 1007, 1010 (1943); Bernat 
v. Star-Chronicle Publishing Co., 84 S.W. 2d 429, 432 (Mo. App., 1935); McDermott’s Case, 
283 Mass. 74, 77, 186 N.E. 231, 233 (1933); United States Fidelity & Guaranty Co. v. Indus- 
trial Comm’n, 42 Ariz. 422, 433, 26 P. ad rot2, ror6 (1933). 


** Some would consider this a too charitable view. “‘. . . [While] the sop thrown to the em- 
ployer, that he at least has the ‘right to control’ the work, may serve to keep the principle 
verbally intact, it fails to conceal the fact that it is obvious rationalism.” Steffen, Independent 
Contractor and the Good Life, 2 Univ. Chi. L. Rev. sor, 507 (193s). “The control test seems 
to fit itself too readily into an ex post facto determination. . In view of the fact that, rela- 
tionship once determined, control would follow . . the possibility of reasoning in a vicious 
can ee , Salesmen as Independent Contractors, 28 Mich. L. Rev. 365, 377-78 
1930, 


*° See cases cited in note 18, supra. * See cases cited in note 16, supra. 
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». O’Meara presents a more difficult problem, since the relationship of the 
parties was not free from ambiguity. If the facts were thoroughly equivocal, the 
contract might have provided a convenient weight with which to tip the scales 
in favor of an employment relationship. The appellate courts in both cases, 
however, chose to treat the agreement not in terms of its evidentiary potency, 
but rather as presenting a problem in the law of contracts. To do this, however, 
allows private parties to frustrate statutory schemes, and places upon outsiders 
who wish to attack the validity of the arrangement the burden of proving either 
a contemporaneous parol understanding that the hiring party shall not exercise 
control, or that the parties, by their subsequent behavior, have abrogated the 

That this problem is not an imaginary one is demonstrated in the Earle 
Restaurant case. Setting aside, for the moment, the collective nature of Form B, 
and viewing the contract as merely an arrangement between the actual signa- 
tories, the result of the decision is to substitute the establishment for the band- 
leader as plaintiff’s employer, without the plaintiff’s consent or knowledge. If 
the essence of the employment relation is consensual, such a result is clearly 
unsound, and so the cases seem to hold. A complicating feature, however, is 
the fact that the Form B provisions were devised by the plaintiff’s union, and 
incorporated into its by-laws. It could therefore be argued that, as a collective 
bargaining contract, it bound the plaintiff regardless of notice.* This raises the 
problem of the scope of the union’s power to bind individual members. The 
recent tendency to impart a normative’ effect to collective agreements has 
severely limited the application of many common-law principles. Collective 


#“But employment, like any other contract, presupposes understanding. The new rela- 
tion cannot be thrust upon the servant without knowledge or consent.” Cardozo, J., in Murray 
v. Union Ry. Co. of N.Y.C., 229 N.Y. 110, 113, 127 N.E. 907 (1920); Wilson & Co., Inc. 
v. Locke, 50 F. ad 81 (C.C.A. ad, 1931); Standard Oil Co. v. Andrews, 212 U.S. 215 (1909). 
But cf. Tokash v. General Baking Co., 349 Mo. 767, 163 S.W. ap ma See; OS Bee 
§ 220, Comment (2)(i) Goss). Perhaps this “rule” assumes a certainty in the law of inde- 
pendent contractor which is unwarranted. “A contractor may go forth in the morning proud 
in his independence and return at nightfall a servant, some court having found in the employer 
such a measure of control...as no truly independent contractor could countenance.” 
Steffen, op. cit. supra note 19, at 502. 


® This was, in fact, the holding in the instant case. However, the court took the position 
that the plaintiff was bound, not by the action of the Federation, but by that of the booking 
agency which negotiated the contract, and which the court thought was plaintiff’s ‘‘collec- 
lective bargaining representative.” Earle Restaurant, Inc. v. O’Meara, 160 F. od 875, $76 276-77 
(App. D.C., 1947). On the other hand, the defendant thought the plaintiff to be bound by 
her “agent,” the band leader. Tbid., dissent, at 278. Both views obscure the essential issue of 
the power of a union to act as a gigantic risk-shifter. 


“See Lewellyn v. Fleming, 154 F. 2d 211 (C.C.A. roth, 1946); J. I. Case Co. v. NLRB, 
321 U.S. 332 (1944); 1 Teller, Labor Disputes and Collective Bargaining § 172 (1940); Hoenig- 

er, The Individual Contract under the Wagner Act: I, 10 Fordham L. Rev. 14, 
(tne); Fisher, Trade Unions under the Wagner Act, 21 Ore. L. Rev. 37, 51(1941); Duguit, 
Collective Acts as Distinguished from Contracts, 27 Yale L.J. 753 (1918). 
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agreements which destroy seniority ratings,” abolish jobs,” impose a check-off 
of union dues on the wages of both union and non-union workmen,”’ and even 
impose affirmative obligations on the employees as individuals, have been held 
valid.** The only limiting factor has been the requirement that the union act in 
good faith and without discrimination against minority groups.*® But in cases 
like the instant one, courts might plausibly be reluctant to allow the operation 
of collective bargaining to foreclose common law remedies to individual union 
members.*° Furthermore, the possibility that union arrangements which tamper 
with fundamentally consensual relationships are actually beyond its power asa 
bargaining agent should not be overlooked. At any rate, the court’s failure to 
discuss, or even realize, its extension of collective agreements into a new field is 
unfortunate. 


Subsequent to the Earle Restaurant decision, the Supreme Court reversed the 
circuit court’s holding in the Bartels case.** In a reassertion of its “mischief- 
remedy” doctrine, the court denied that the “right to control” was determina- 


#5 Llewellyn v. Fleming, 154 F. 2d 211 (C.C.A. 10th, 1946); Day v. Louisville & N. R. Co., 
295 Ky. 679, 175 S.W. 2d 347 (1943); Florestano v. Northern Pac. Ry. Co., 198 Minn. 203, 
269 N.W. 407 (1936). 


* O'Keefe v. Local 463 of United Ass’n of Plumbers and Gas Fitters, 277 N.Y. 300, 14 N.E. 
ad 77 (1938); Hartley v. Brotherhood of Railway and Steamship Clerks, Freight Handlers 
and Station Employees, 283 Mich. 201, 277 N.W. 885 (1938). 


#7 Greenwald v. Chiarella, 18 L.R.R.M. 2218 (1946) (semble); but cf. Braddon v. Three 
Point Coal Corp., 288 Ky. 734, 157 S.W. 2d 349 (10941). 


** The following cases have held employees bound by collective agreements not to compete: 
Western Maryland Dairy v. Chenowith, 180 Md. 236, 23 A. 2d 660 (1942); Western-United 
Dairy Co. v. Nash, 293 Ill. App. 162, 12 N.E. ad 47 (1937); Whiting Milk Cos. v. Grondin, 
282 Mass. 41, 184 N.E. 379 (1933); Whiting Milk Cos. v. O’Connell, 277 Mass. 570, 179 N.E 
169 (1931). 


* Betts v. Easley, 161 Kan. 459, 169 P. 2d 831 (1946); Steele v. Louisville & Nashville R. 
Co., 323 U.S. 192 (1944); O’Keefe v. Local 463 of United Ass’n of Plumbers and Gas Fitters, 
277 N.Y. 300, 14 N.E. ad 77 (1938); Hartley v. Brotherhood of Railway and Steamship 
Clerks, Freight Handlers and Station Employees, 283 Mich. 201, 277 N.W. 885 (1938); Camer- 
on v. International Alliance of Theatrical Stage Employees and Moving Picture Operators, 
118 N.J. Eq. 11, 176 Atl. 692 (1935); Burke v. Monumental Division No. 52, Brotherhood of 
Locomotive Engineers, 273 Fed. 707 (D.C. Md., 1919). 


3° Exculpatory clauses in employment contracts purporting to exempt the employer from 
liability for negligence are invalid. Johnston v. Fargo, 184 N.Y. 379, 77 N.E. 388 (1906); 
Brant v. Chicago & A.R. Co., 294 Il. 606, 128 N.E. 732 (1920); Rest., Contracts § 575(1)(a) 
(1933). Where the state of employment had no workmen’s compensation, a contract 
for determination of compensation under the act of another state was held to be against public 
policy. Standard Pipe Line Co. v. Burnett, 188 Ark. 491, 66 S.W. 2d 637 (1933). Compare 
The Henry S. Grove, 22 F. 2d 444 (Md., 1927). But cf. Western Union Telegraph Co. v. 
Tompa, 51 F. ad 1032 (C.C.A. ad, 1931); Wells Fargo & Co. v. Taylor, 254 U.S. 175 (1920); cf. 
also Michels v. City of St. Paul, 193 Minn. 215, 258 N.W. 162 (1935). 


* Bartels v. Birmingham, 67 S. Ct. 1547 (1947). 


# See United States v. Silk, 331 U.S. 704 (1947); Grace v. Magruder, 148 F. ad 679 (App. 
rsa lala den. 326 U.S. 720 (1945); NLRB v. Hearst Publications, Inc., 322 U.S. 
111 (1944). 
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tive of the employment relation for the purposes of social legislation. Employees, 
said the court, “are those who as a matter of economic reality are dependent 
upon the business to which they render service.” In view of this decision, the 
Earle Restaurant case may no longer be considered as authoritative in federal 
courts. But state courts clinging to the control test may still be embarrassed by 
the conundrums which it poses. 

That the broader field of inquiry announced by the Supreme Court is more 
fruitful than the control test is certainly made manifest by the musician cases. 
The difficulty of determining what indicia of control are significant is particu- 
larly pointed in this field, and accounts for most of the conflicting decisions. 
While the right to hire and discharge personnel is a strong indication of control, 
a finding that such right does or does not exist is likely to be speculative because 
it is so rarely exercised. But many other kinds of control normally exercised are 
nearly, if not totally, irrelevant to the issues of liability for insurance payments 
and workmen’s compensation coverage. Among the factors stressed by courts 
have been control of the kind of music played,*4 the duration of intermissions,*s 
routes of ingress and egress to and from the band-stand,® requirements of 
dress,” and rules governing the deportment of musicians in the establishment.** 
The illogic of the test is highlighted by a decision holding a theater employing 
an animal act exempt from the unemployment insurance tax on the grounds 
that the theater “could not order a dog to jump through a hoop instead of ride 
on top of a pony. . . .””3% This, it is submitted, is a non sequitur. It, along with 
the Bartels and Earle Restaurant cases, indicates the fundamental fallacy of 
blind reliance on the control test without further inquiry as to whether, in a 
particular situation, the application of the test will define the true entrepre- 
neurial unit. Perhaps, in the vast majority of cases, economic reality follows 
control. But in the more difficult situations, ambiguities would seem best re- 
solved by focusing on the economic realities directly, rather than through the 
oblique mirror of the control formula. 


3s Bartels v. Birmingham, 67 S. Ct. 1547, 1550 (1947). Factors to be considered along with 
control were stated to be “‘permanency of the relation, the skill required, the investment in 
the facilities for work and opportunities for profit and loss. . . .” Ibid. 


“Steel Pier Amusement Co. v. Unemployment Compensation Comm’n, 127 N.J.L 
154, 21 A. 2d 767 (1941). Contra: People v. Grier, 53 Cal. App. 2d 841, 128 P. 2d 207 (1942). 
% Palumbo v. Unemployment Compensation Board of Review, 148 Pa. Super, 289, 25 A. 


ad 80 (1942). Contra: In re Earle, 262 App. Div. 789, 27 N.Y.S. ad 310 (1941), aff'd 286 N.Y. 
610, 36 N.E. ad 453 (1941). 


* Claim of Camgros, 264 App. Div. 973, 37 N.Y.S. 2d 204 (1942). 


caomee Unemployment Compensation Board of Review, 148 Pa. Super. 289, 25 A. 
1942) 


* Appeal of Firm Amusement Corp., 264 App. Div. 973, 37 N.Y.S. ad 204 (1942). Contra: 
Hill Hotel Co. v. Kinney, 138 Neb. 760, 295 N.W. 307 (1940). 


# In re Radio City Music Hall Corp., 262 App. Div. 593, 597, 31 N.Y.S. ad 284, 288 (1941). 
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VALIDITY OF OPEN-SHOP CONTRACT PROVISIONS FOR 
UNION PREFERENCES AND SUPERSENIORITY 

On October 17, 1946 Cutler-Hammer, Inc., and Lodge No. 1061 of the Inter- 
national Association of Machinists entered into a contract which set up prefer- 
ences for union members in hiring, in laying off men with less than five years’ 
seniority, in laying off men with equal seniority of over five years, and in trans- 
fers from night to day shifts. The contract also provided that departmental 
committeemen, shop committeemen, members of the bargaining committee, 
and other union officers should head the seniority lists in their respective depart- 
ments regardless of how long they had been employed. The contract did not, 
however, provide for a closed shop. The employer contended that clauses estab- 
lishing preferences and super-seniority would operate to encourage union mem- 
bership, and in the absence of a closed- or union-shop provision in the contract 
would constitute unfair labor practices. An action was brought in the Circuit 
Court of Milwaukee County for a declaratory judgment upon the legality of the 
disputed clauses. The court said that under the Wisconsin Employment Peace 
Act? an employer may lawfully encourage union membership only by means of 
a closed-shop agreement, but held that the clauses in question, although clearly 
encouragements of union membership, could nevertheless be validated by a 
referendum of Cutler-Hammer employees conducted according to the terms of 
the closed-shop proviso of the WEPA. In effect this was a holding that even 
though there was no closed-shop contract these clauses fell within the proviso. 
Culler-Hammer, Inc. v. International Association of Machinists? 

This decision is perhaps symptomatic of a widespread contemporary change 
in attitude toward industrial relations policy. Under the Wagner Act? the em- 
phasis was on unfair employer practices; the prohibition against encouraging or 
discouraging union membership was aimed at efforts by employers to influence 
their employees’ choice of collective bargaining representatives rather than at 
contractual concessions made to unions in the course of genuine collective bar- 
gaining. The instant case suggests that we may expect a judicial tendency to 
reinterpret the language of the prohibition of Section 8(3) of the Wagner Act 
incorporated in Section 8(a)(3) of the Labor-Management Relations Act‘ in 
accordance with the spirit of the new law rather than with the practice under 
the old law.5 

The significance of this particular case lies in the similarity of the anti-dis- 
crimination provision of the Wisconsin statute to Section 8(a)(3) of the LMRA. 

* Wis. Stat. (Brossard, 1943) §§ 111.01-111.19. 

* 20 L.R.R.M. 2522 (1947). 

3 National Labor Relations Act, 49 Stat. 449-57 (1935), 29 U.S.C.A. §§ 151-66 (1940). 

461 Stat. 260 (1947), 2 U.S.C.A. § 251 (Supp., 1948); 29 U.S.C.A. §§ 141-44, 151-67, 
171-82, 185-88, 191-97 (Supp., 1948); 50 U.S.C.A. § r509 (Supp., 1948). 

5 See H. R. 245, 8oth Cong. rst Sess., at 18 (1947), which decries the tendency of the 
Board and the courts to give “far-fetched” meanings to words of the Act. 
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Both laws prohibit encouragement or discouragement of union membership by 
discrimination in regard to hiring, tenure, or in terms or conditions of employ- 
ment; both contain provisos which except one type of discrimination—in the 
Wisconsin law the “all-union” shop, and in the LMRA the union shop; and 
both require validation by employee referendum of contracts excepted by the 
proviso.® If, then, this decision that union preferences and superseniority are 
“encouragements” of union activity can be takenas indicating the current trend, 
it may forecast similar holdings under the LMRA; and if this happens, it is 
possible that other courts going this far may refuse to find that such ‘“encourage- 
ments” are saved by the union-shop proviso. A glance at past practice under the 
Wagner Act with respect to preference provisions and superseniority in collec- 
tive agreements may help in determining whether such results are probable. 
A conclusion that union preferences which do not amount to a union-shop 
Sn RS eee ann 

(c) To encourage or discourage membership in any labor organization, employee agency, 
committee, association or representation plan by discrimination in regard 

other terms or conditions of employment; provided, that an employer shall not be prohibited 
eee eee ee een ee eee his employes in a col- 
otory banarenings walt, wheve of Sieh. thoan qnnente the employes voting (provided such 
three-quarters of the employes also constitute at least a majority of the employes in such 
collective bargaining unit) shall have voted affirmatively by secret ballot in favor of such all- 
union agreement in a referendum conducted by the board. Such authorization of an all-union 
agreement shall be deemed to continue thereafter, subject to the right of either party to the 
all-union agreement to request the board in writing to conduct a new referendum on the 
subject.” Wis. Stat. (Brossard, 1943) § 111.06(c). 

“Tt shall be an unfair labor practice for an 

(3) By discrimination in regard to hire or tenure of employment or any term or condition 
of employment to encourage or membership in any labor organization: Provided, 
that nothing in this Act or in any other statute of the United States shall preclude an employer 
from making an agreement with a labor organization (not established, maintained, or assisted 
by any action defined in section 8(a) of this Act as an unfair labor practice) to require as a 
veal a pon dheg lad Bes, aselhyas Persie Sow 

































































































to make such an agreement. . 





oe Relations Act, 1947, § 8(a)(3). 
similar 


These sections are very to the National Labor Relations Act § 158, on which they 
are modeled. “It shall be an unfair labor practice for an employer— 


(3) By discrimination in regard to hire or tenure of employment or any term or condition of 














employment to encourage or discourage in any labor organization: Provided, that 
nothing in sectiona 1507166 of thia title or in any other statute of the United States, shal 
preclude an from making an agreement with a labor organization established, 
maintained, or assisted by any action defined in sections 151-166 of this title as an unfair labor 
practice) to require as a condition of employment therein, if such labor organiza- 
tion is the representative of the employees as provided in section 159(a) of this title, in the ap- 
propriate collective unit covered by such agreement when made.” 49 Stat. 452 
(1935), 29 U.S.C.A. § 158 (1940); Christoffel v. Wisconsin Employment Relations Bd., 
243 Wis. 332, 10 N.W. 2d 197 (1943); Appleton Chair Corp. v. United Brotherhood of 
ters & Joiners, 239 Wis. 337, 1 N.W. ad 188 (1941); Lampert, The Wisconsin 

Peace Act, 1946 Wis. L. Rev. 193 (1946). 
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agreement constitute unlawful discrimination ignores the background of the 
prohibition against encouragement of union membership. In the Wagner Act 
this prohibition was not intended to invalidate union-security provisions in 
collective-bargaining contracts. It was rather designed to prevent an employer 
from aiding the union which he favored to win bargaining rights in the unit. 
Accordingly, preferences such as those in the Cutler-Hammer contract were 
never attacked under the old section. Under the usual rule of statutory interpre- 
tation, then, the language of Section 8(a)(3) which was re-enacted unchanged 
from Section 8(3) should not be construed now to cover matters not previously 
thought to fall within it.’ 

Nevertheless the preferences, although unobjectionable under the Wagner 
Act, do not appear so innocent in the light of the present policy of “protecting” 
employees against their unions as well as against employers. Such clauses do 
smack of discrimination; for instance, nobody would deny that if preferences in 
hiring and lay-offs were given to non-union workers the practice would fall 
squarely within the prohibitions of both Section 8(3) and Section 8(a)(3). By 
parity of reasoning, it therefore might be argued that the allowing of such 
preferences to union members would also be discrimination—although the paral- 
lelism between the two situations is not close because the realities underlying 
them are quite different. And in fact some analogical support for the instant 
decision may be found in cases under the Wagner Act. For example, even under 
a closed-shop contract employers could not exert influence upon employees for 
or against unionism or a particular union.* In the absence of a closed-shop provi- 
sion discharges for refusal to join the union or to pay dues were held to be unfair 
labor practices.* And an employer could take no steps to favor one union over 
its competitor. He could not grant passes to organizers of one union or make his 
property available for its organizational activities while denying such privileges 
to another.** In the absence of a valid closed or union shop, therefore, it is argu- 
able that on precedent an employer may do nothing to favor union employees 


7 See 93 Cong. Rec. 6460 (June 3, 1947). 

* A valid closed-shop agreement did not justify discharges for working for a change in the 
collective-bargaining representative. Local 2880, Lumber & Sawmill Workers Union v. NLRB, 
158 F. ad 365 (C.C.A. oth, 1946); In the Matter of Ansley Radio Corp. and Local 1221 United 
Electrical & Radio Workers of America, CIO, 18 N.L.R.B. 1028 (1939). Nor did a closed-shop 
contract protect an employer who discharged an employee for testifying against the con- 
tracting union before the NLRB. NLRB v. American White Cross Laboratories, 160 F. ad 75 
(C.C.A. 2d, 1947). And closed-shop contracts with inappropriate or co; 
bargaining agents were held invalid. NLRB v. Graham, 1509 F. Se Se oth, 1947); 
In the Matter of Dow. Chemical Company and United Mine Workers of America, District 
No. 50, 13 N.L.R.B. 993 (1939). 

* In the Matter of American Car and Foundry Co. and Preston Walter Roper, 66 N.L.R.B. 
1031 (1946); Sperry Gyroscope Co. v. NLRB, 129 F. 2d 922 (C.C.A. 2d, 1942). 

© In the Matter of American-West African Lines, Inc. and Marine Engineers’ Beneficial 
Ass’n, 21 N.L.R.B. 691 (1940); In the Matter of Waterman S.S. Corp. and National Maritime 
Union of America, 7 N.L.R.B. 237 (1938), aff'd sub nom. NLRB v. Waterman S.S. Corp., 
309 U.S. 206 (1940). 
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over non-union employees; and if this argument is valid, it might reasonably be 
concluded that granting of the preferences in the instant case was an unfair labor 


practice. 

Even if the courts should follow the Cuéler-H ammer decision in holding prefer- 
ences to be unlawful encouragements, they may not necessarily regard such 
preferences as subject to employee validation under the union-shop proviso of 
Section 8(a)(3). Validation of preferences found not to amount to a union shop 
might be denied upon the theory that the proviso excepts from the general con- 
demnation of Section 8(a)(3) only the specific discrimination named therein. 
Wagner Act cases should not be regarded as precedents upon this point, since 
they were decided in a wholly different context—that of a statute aimed en- 
tirely at employer practices.‘ In practice preference clauses may operate to 
produce something like a preferential shop, a form of union security not far 
removed from the union shop, in which case the validation proviso might be 
applied. While this may be an unlikely eventuality under the type of clause 
involved in the Cutler-Hammer agreement—particularly if, as in that situation, 
many non-union employees have many years’ seniority—it is a possibility not 
to be ignored. It is also possible that a court holding systematic encouragements 
approaching a union shop validable under the proviso might reason that, de- 
spite the express wording of the proviso, similar validation of lesser preferences 
should be permitted. 

There is little authority as to whether establishment of superseniority for 
union officers in an open shop falls within the same category as union prefer- 
ences. “Straight” seniority, which does not discriminate between union and 
non-union employees, has been much discussed by courts and writers," but 
superseniority, though frequently contracted for in mass-production industries, 
has seldom been mentioned.” 

™ There were, however, cases under the Wagner Act which held that employers could 
show no favoritism other than that called for in their collective-bargaining agreement. In the 
Matter of American Car and Foundry Co. and Preston Walter Roper, 66 N.L.R.B. 1031 
(1946); In re American-West African Lines, Inc. and Marine Engineers’ Beneficial Ass’n, 21 
N.L.R.B. 691 (1940); In re Ansley Radio Corp. and Local 1221, United Electrical & Radio 
Workers of America, CIO, 18 N.L.R.B. 1028 (1939). “Because of the precise wording of the 
proviso [to Section &(3)] the Board has held that it does not permit an employer to impose 

tory conditions of employment other than membership in a labor organization.” 
s Ann. Rep. N.L.R.B. 40 (1940). 

™See Elder v. New York Central R.R., 152 F. ad 361 (C.C.A. 6th, 1945); Primakow v. 
Railway Express Agency, 56 F. Supp. 413 (Wis., 1943); Hartley v. Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, Express and Station Employees, 283 Mich. 201, 277 
N.W. 885 (1938); Seniority Rights in Labor Relations, 47 Yale L.J. 73 (1937); Christenson, 
Seniority Rights under Labor Union Working Agreements, 11 Temp. L.Q. 355 (1937). 

" Superseniority has been involved in litigation under the veterans’ seniority provisions in 

ive Service Act, 54 Stat. 885, so U.S.C.A. App. § 301 et seq. (1940), amended 60 Stat. 

$41, 50 U.S.C.A. § 301 et seq. Gupp-, 1947). A veteran of World War II is entitled to step 
back on the ladder of seniority at the same point he would have occupied had he never left the 
Parlay A den ay tigger 2 He is entitled to neither more nor less. Fishgold v. 
& Repair Corp., 328 U.S. 275 (1946); Trailmobile Co. v. Whirls, 67 S. Ct. 

ee Kirkman v. MacMorland, 71 F. Supp. 15 (Pa., 1947); Feore v. North Shore Bus 





728 THE UNIVERSITY OF CHICAGO LAW REVIEW 


However, the same argument adduced above with respect to preferences may 
be made against the position that superseniority under the circumstances of the 
Cutler-H ammer case is unlawful discrimination. The prohibition of Section 8(3)re- 
enacted in Section 8(a)(3) was not aimed at, and has never been interpretedas aim- 
ed at, union-security devices. It is nevertheless conceivable that courts may find 
that non-union employees are in fact discriminated against where there is super- 
seniority, since this device sets a premium on joining the union to secure special 
advantages. Only union officials may enjoy them, and one cannot be a union 
official without joining the union. But this argument seems far-fetched, and is 
not compelling in light of the practical need for superseniority in successful 
administration of a collective-bargaining agreement. Indeed it seems clear that, 
as a matter of policy, superseniority should not be prohibited as an unfair labor 
practice. While the privileges of superseniority cannot guarantee responsible 
union leadership—a matter with which the membership must be concerned— 
such advantages make the duties of leadership more attractive to capable men 
who might otherwise forego the holding of union offices. Moreover, super- 
seniority by encouraging continuity of experienced union leadership contributes 
substantially to the smooth operation of grievance machinery, the lack of 
which has in the past been a fertile source of industrial unrest; and it assures 
the constant contacts necessary for the successful negotiation of future con- 
tracts. Therefore continued recognition of superseniority for union officers as 
lawful might well operate to further the objectives of the LMRA by promoting 
stability in the collective-bargaining relationship. 


THE CHENERY CASE AGAIN 

Law in the courts, as the realists insist and most students admit, is not the 
unchanging, self-consistent body of rules which some might wish it to be. 
Nevertheless, one of the reigning conventions in the drafting of majority opin- 
ions requires that it be given that appearance whenever possible. But occasional- 
ly a court finds itself in a position where this convention cannot be served if the 
court’s true opinion is to be voiced, as, for example, when more or less controlling 
decisions and the court’s inclination in the instant case cannot be harmonized. 

No court, regardless of its own opinion, will hear the merits of a dispute 
which it considers already finally adjudicated between the parties.’ Courts will, 


Co., 68 F. Supp. 1014 (N.Y., 1946), rev’d 161 F. en tene ad, 1947); Droste v. Nash- 
Kelvinator Corp., 64 F. Supp. 716 (Mich., 1946). In all these cases the propriety of super- 
seniority for union officials was assumed and often served as an argument for similar provision 
for veterans. One case held directly that a veteran is bound by the superseniority provisions 
of a contract negotiated in his absence. Gauweiler v. Elastic Stop Nut Corp., 162 F. 2d 448, 451 
(C.C.A. 3d, 1947). This case is distinguishable from the instant case in that a closed-shop 
contract was involved. 


ee ee ee nee, ee see Deposit Bank v- 
Frankfort, 191 U.S. 499 (1903). 
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however, overrule their own prior decisions in disputes between different parties 
on the same facts if they feel that such a departure is justified in the light of 
changed conditions or that the earlier decisions were erroneous;* but the rule 
of the decided cases is generally first given consideration. Somewhere between 
the principles of res judicata and stare decisis lies the problem with which we are 
concerned. It arises when an appellate court grants successive reviews of the 
same case, and feels on a later review that one of its initial decisions on an issue 
of law was incorrect. To deal with this problem the courts have developed the 
doctrine of the “law of the case,” which requires that the first ruling be adhered 
to. But although it is the same dispute between the same parties, the case as a 
whole has not been finally adjudicated, and some courts have held that there 
are situations where a bald overruling of the earlier holding, now considered er- 
roneous, is justified.* When this is done, of course, the smooth-flowing ‘“‘applica- 
tion of the relevant principles to the material facts” is conspicuously inter- 
tupted. 

The Supreme Court recently found itself in a situation which threatened to 
raise this problem. In a review of an SEC order, the majority of the Court were 
in favor of sustaining it even though it was substantially the same as one re- 
manded by the Court four years before in an earlier review of the same case. 
In the time between the Commission’s first order and its order on remand there 
had been no changes in the fact situation imperatively calling for the re-entry 
of an order not sustained on its first review. Nor had there been procedural 
deficiencies in the Commission’s first hearing which could have been cured.‘ 
Thus the view of the majority would have squarely raised the law of the case 
problem, had it not been for a foothold offered by the ambiguity of the remand- 
ing opinion. This foothold was seized by the new majority, and by this means 
it was able to sustain the Commission’s order without overruling the Court’s 
earlier decision. 

In September 1941 the Securities and Exchange Commission approved’ a 
plan for the voluntary reorganization of the Federal Water Service Corpora- 

*Smith v. Allwright, 321 U.S. 649 (1944), overruling Grovey v. Townsend, 295 U.S. 45 
(1935); United States v. Darby, 312 U.S. 100 (1941), overruling Hammer v 
247 U.S. 251 (1918); Erie R. Co. v. Tompkins, 304 U.S. 64 (1938), overruling Swift v. Tyson, 
16 Pet. (U.S.) 1 (1842). 


+3 Am. Jur., Appeal and Error, §§ 985-86 (1936); see Insurance Group Committee v. 
Denver & R. G. W. R. Co., 329 U.S. 607, 62 (1947); Messinger v. Anderson, 225 U.S. 436, 
444 (1912); Great Western Telegraph Co. v. Burnham, 162 U.S. 339, 343 (1896); Washington 


Bridge Co. v. Stewart, 3 How. U.S.) ats (84s), 


‘McGovern v. Eckhart, 200 Wis. 64, 227 N.W. 300 (1929); Johnson v. Cadillac Motor 
Car Co., 261 Fed. 878 (C CA. ad, 1919). 


See FCC v. Pottsville Broadcasting Co., 309 U.S. 134 (1940). 


oo ee Morgan, 307 U.S. 183 (1939); Ford Motor Co. v. NLRB, gos U.S. 
1939) 


’ Matter of Federal Water Service Corp., 10 S.E.C. 200 (1941). 
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tion,’ a public utility holding company registered under the Act of 1935.° One 
provision of the plan, included at the insistence of the Commission, was that 
certain shares of Federal preferred, purchased by the company’s officers and 
directors during the period when they were presenting successive reorganization 
plans for the consideration of the Commission staff, should be surrendered to 
the reorganized corporation at cost plus 4 per cent interest. There was no evi- 
dence of actual abuse of their position as reorganization managers by these per- 
sons, and the Commission conceded that throughout the greater part of this 
purchase program the management had made an “honest effort” to follow a 
policy of buying only after any new reorganization developments had been 
made public. The chief objective of the purchase program was to retain control 
of the corporation after reorganization. This the management freely admitted. 
Also, in the plan as submitted by the management, the book value of the new 
common shares was to be considerably greater than that of the old preferred 
shares which were to be exchanged for them; this disparity, however, was much 
reduced in the plan as finally approved by the Commission,”® and there was 
never any difference between the increase in value of the management-held 
shares and the increase in those held by the public. 

In support of its order making its approval of the reorganization plan depend 
upon the limitation of participation by the management-held stock in question 
to cost plus accumulated dividends," the Commission relied chiefly on broad 
judicial declarations of the requirement that a fiduciary shun any position in 
even potential conflict with his duty of fidelity, and forego any profits accruing 
to him as a result of having taken such a position.” But it also cited the pre- 


* Hereinafter referred to as ‘‘Federal.” 


* Public Utility Holding Company Act, 49 Stat. 803 (1935), 15 U.S.C.A. § 79 (1041). The 
plan was considered by the Commission as subject, first, to § 7 of the Act, which provides for 
Commission supervision of readjustment of capital structure for the company’s own ends and 
makes approval of proposals for such readjustments contingent on a finding by the Commission 
that they will not be “detrimental to the public interest or the interest of investors or con- 
sumers” and will not “‘result in an unfair or inequitable distribution of voting power” among 
stockholders of the company, oom Stat. 814 (1935), 15 U.S.C.A. f 706 (1941), and, second, to 
§ 11, the so-called “‘death-sen ” section, which empowers the Commission to require, 
Cats erechaad ems: Seoapealinciine sash heariibaatton Of eval Qonlsted kaddiag’ casaain 
and holding company systems, but also provides for the submission of plans by the affected 
ees anaes Seer e a ae ant ens These plans the Com- 
mission is to judge by the standard that they be “fair and equitable to the persons affected” 
thereby. 49 Stat. 820 (1935), 15 U.S.C.A. § 79k (1941). 

* There is a detailed statement and analysis of the legal and financial background of the 
case in the Commission’s opinion in Matter of Federal Water Service Corp., 8 S.E.C. 893 
(1941). 

= “Cost plus accumulated dividends” was later changed to “cost plus 4% interest.” 
10 S.E.C. 200 (1941). 

™ Matter of Federal Water Service Corp., 8 S.E.C. 893, 916-17 (1941). The citations for 
these broad principles were Michoud v. Girod, 4 How. (U.S.) 502, 507 (1846); Magruder v. 
Drury, 235 U.S. 106, 119, 120 (1914); and Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 545, 
546 (1928). None of these cases, however, involved corporate officers and directors. To sup- 
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Chandler Act’? judicial extensions of this principle, under Section 77B of the 
Bankruptcy Act," to “persons whose fiduciary position arises from the fact that 
they act for others in the formulation of a reorganization plan.”** On the basis 
of these authorities, the Commission found that “the provisions [in the plan 
submitted by the management] for participation by the preferred stock held by 
the management [resulted] in the terms of issuance of the new securities being 
detrimental to the interests of investors and the plan being unfair and in- 
equitable.”** Thus the final finding on this question was couched in the language 
of Sections 7(d)(6) and 11(e) of the Holding Company Act*’ which charge the 
Commission with the application of these standards. The Act was not, however, 
specifically cited at this point, and the judicial authorities mentioned were the 
only basis for the ruling clearly stated by the Commission. 

On petition for review by the management, and by the company as an inter- 
venor, the Court of Appeals for the District of Columbia, Justice Justin Miller 
dissenting, reversed the order in a somewhat hostile opinion which denied the 
applicability of the judicial authorities cited by the Commission and held that 
the duties of holding company officers and directors with respect to the pur- 
chase and sale of stock in their own company were covered, and covered com- 
pletely, by Section 17 of the Act,"* which had been fully complied with by the 
petitioners.*® 

On certiorari, the Supreme Court held, four to three, that the Commission’s 
order could not be sustained on the authority of the equity precedents it had 
cited, but nevertheless remanded the case for “such further proceedings, not 


port the proposition that such persons “‘are fiduciaries,” whose “‘powers are powers in trust,” 
the Commission cited Pepper v. Litton, 308 U.S. 295 (1939), a case of blatantly fraudulent 
manipulation of a one-man corporation. 

*3 Section 249 of Chapter X of the Bankruptcy Act, 52 Stat. gor (1938), 11 U. S.C.A. $649 
(1946), codifies this principle with respect to persons one 
capacity” in proceedings for corporate reorganization in bankruptcy, to the extent of denying 
compensation for such services to such persons where they have traded in the stock of, or 
claims against, the debtor without court permission . 


“4 48 Stat. 912 (1934), as amended, 11 U.S.C.A. § 207 (supp. 1937), now amended and 
by the Chandler Act. 


*S Matter of Federal Water Service Corp., 8 S.E.C. 893, 917 (1941). 
* Thid., at gaz. 


"1 4g Stat. 815 and 820 (1935), 15 U.S.C.A. §§ 79g(d)(6) and rm (1941). In addition, 
§ 7(f) [49 Stat. 815 (1935), 15 U.S.C.A. § 79g(f) (1942)] empowers the Commission to attach 
such terms and conditions to any order permitting a declaration to become effective as the 
Commission finds necessary to assure compliance with all conditions specified in § 7. 


co. 830 (1935), 15 U.S.C.A. Be Mom idew gee eae ber chon anemia Serre 
public all their trading in stock of their own companies, and providing for recapture by the 
company of all profits made by such persons on described short-term trading. 


* Chenery Corp. v. SEC, 128 F. 2d 303 (App. D.C., 1942); see Stock Purchases by Direc- 
tors During Voluntary Reorganization, 10 Univ. Chi. L. Rev. 70 (1942); Chenery Corp. v 
SEC: Power of the SEC to Limit Directors’ Purchases of Stock, 56 Harv. L. Rev. 126 (1943): 
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inconsistent with [the Court’s] opinion, as [might] be appropriate,””** thus im- 
plying that some basis for the order might be found. The majority in this deci- 
sion consisted of Chief Justice Stone, Justice Frankfurter, who wrote the opin- 
ion, and Justices Roberts and Jackson. In the minority were Justices Black, 
Reed, and Murphy, who thought that the order should be sustained as it stood. 

On remand, the Commission reaffirmed its original order on substantially the 
same findings of fact. No bad faith on the part of Federal’s management was 
revealed. The judicial authorities, however, were abandoned, and the new 
order denying parity participation was grounded on the discretion vested in the 
Commission by the Holding Company Act.” 

On petition for review to the Court of Appeals for the District of Columbia, 
that court again reversed the Commission, holding that the opinion of the 
Supreme Court precluded the retroactive application of these limitations in the 
absence of bad faith on the part of the management.” 

But on certiorari the Supreme Court held, five to two, that the Commission’s 
order must now be sustained, since it had been given the proper statutory basis, 
the absence of which had been considered fata] in the prior review.*? Thus the 
result of this final decision is that sought by the dissenters to the Supreme 
Court’s earlier decision. 

The former dissenters, Justices Black, Reed, and Murphy, along with two 
new members of the court, Justices Rutledge and Burton,*4 now constitute the 
majority, while Justice Frankfurter, the author of the majority opinion in the 
first decision, and Justice Jackson, the only member remaining of those who 
concurred, are now in dissent. Moreover, this reversal of roles was accomplished 
without any overt departure by either majority or dissent from the majority 
opinion in the 1943 decision—a tribute to that opinion’s pliability. 

Mr. Justice Frankfurter’s 1943 opinion is not easy to interpret. He agreed 
with the Commission that “officers and directors who manage a holding com- 
pany in process of reorganization under the Public Utility Holding Company 
Act of 1935 occupy positions of trust.” But to say this ‘‘only begins analysis.”™ 
As the record showed no finding by the Commission of actual abuse of the 
position of reorganization managers by Federal’s officers and directors, he con- 
cluded that “‘some technical rule of law must have moved the Commission to 
single out the respondents and deny their preferred stock the right to partici- 

* SEC v. et 318 U.S. 80 (1943); see Dodd, The Chenery Corporation 
A New Landmark in the Law of Administrative Procedure, 56 Harv. L. Rev. 1002 (1943). 

* Matter of Federal Water Service Corp., Holding Company Act Release No. 5584 (1945): 
~chmery Corp. v. SEC, 154 F. 2d 6 (App. D.C., 1946), noted 14 Univ. Chi. L. Rev. 75 

1946, 


% SEC v. Chenery Come 00S 194 (1947), rehearing den. 332 U.S. 783 (1947). The 
analy an wee June and the dissent was held over the summer and handed 
down in October at the beginning of the new term. 


*4 Justice Burton concurred only in the result. 
% SEC v. Chenery Corp., 318 U.S. 80, 85, 86 (1943). 
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pate equally in the reorganization.” The rules of law in the cases cited by the 
Commission were held not to support such a denial. “But these standards are 
not static. In evolving standards of fairness and equity, the Commission is not 
bound by settled judicial precedents. Congress certainly did not mean to pre- 
clude the formulation by the Commission of standards expressing a more sensi- 
tive regard for what is right and what is wrong than those prevalent at the time 
of the adoption of the [Holding Company Act].” Here, however, the Commis- 
sion had “explicitly disavowed any purpose of going beyond those [standards] 
which the courts had theretofore recognized.” Therefore, ‘its action must be 
judged by the standards which [it] itself invoked.”*’ He refused to follow the 
Court of Appeals in its holding that “§ 17(a) and (b), which requires officer 
and directors of any holding company registered under the act to file statements 
of their security holdings in the company and provides that profits made from 
dealing in such securities within any period of less than six months shall inure 
to the benefit of the company” was a “limitation upon the power of the Com- 
mission to deal with other situations in which officers and directors have failed 
to measure up to the standards imposed upon them by the Act.” Rather “the 
Commission could take appropriate action for the correction of reorganization 
abuses found to be ‘detrimental to the public interest of investors or con- 
sumers.’ 2928 

The most difficult and important question about the majority opinion is 
what Justice Frankfurter intended to indicate would be sustainable as “ap- 
propriate action” by the Commission. There is one passage which, read alone, 
seems to state clearly a conclusion that in the absence of bad faith only the en- 
forcement of a general rule, adopted by the Commission before the fact under 
its rule-making power, could be sustained.” But at the close of the opinion, he 
returned to a disapproval merely of the grounds on which the Commission had 
purported to act. Since those grounds would not sustain the order, and no others 
appeared, the Court was unable to perform its duties of review, and the case 
must be remanded, seemingly so that the Commission might give reasons for the 
order which would make it reviewable as an exercise of statutory discretion in- 
stead of as an application of established law.*° 

The opinion has been the subject of some doubt and considerable speculation 
since its publication. Mr. Justice Black, in his dissent, said that the Court 
“apparently [held] that the Commission [had] full power to do exactly what it 
did.”** Professor Dodd has said that “it is far from clear that the majority 
opinion implies a denial of that power.” Law-review comment has been split. 

' *Tbid., at 86-87. * Thid., at 91-92. 3 Thid., at 94-95. 

" Thid., at 89. » Tbid., at 92-93. . * Ibid., at 99. 

» Dodd, op. cit. supra note 20, at 1005. 

% Case notes on the first Supreme Court decision and the second Court of Appeals decision 
have been far from unanimous in their interpretation of Mr. Justice Frankfurter’s opinion. 
Thus, “It is doubtful that the majority opinion of the Supreme Court precluded the Com- 
mission from prescribing a new standard of fiduciary duty for reorganization managers in a 
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Interpreted as a remand for more adequate findings and a clarifying of the 
Commission’s theory of its authority and objectives, the 1943 decision cer- 
tainly could not be called unreasonable.*4 A court charged by Congress with 
the review of administrative orders might conceivably feel at a loss when faced 
with a casual application by an agency of a sanction hitherto unknown, with no 
thorough exposition of its relation to the special field in which the agency is 
expert and therefore vested with discretion. To affirm the order on its own 
authority when the Commission had stated no sustainable basis for it, the 
Court said, would be to invade the preserve of the Commission and to make a 
policy determination which, though to some extent reviewable, belonged in the 
first instance to the Commission.** While there are some paradoxes in this situa- 
tion, they are inescapable if judicial review of administrative decisions is to be 
the rule. Certainly there is no dearth of instances where the Supreme Court has 
refused to permit enforcement of administrative orders because the necessary 
statutory or factual basis was not clearly stated.* 


particular case.” 59 Harv. L. Rev. 459, 460 (1946). A note in 41 Mich. L. Rev. 987 (1943) sees 
no ambiguity in the decision and interprets it as merely remanding the case because a proper 
basis for the order was not shown. 43 Col. L. Rev. 253 (1943) also notes no ambiguity, but gives 
the decision a different emphasis from that of the Michigan note. “The Commissioner’s order,” 
it says, ‘‘could not be sustained. Had the Commission promulgated a general rule, of which 
this order was a particular application, it would probably have been upheld as a correction of 
an abuse ‘detrimental to the public interest or the interest of investors.’” To the author of 
14 Univ. Chi. L. Rev. 75, 77, 78, 79 (1946) it “hardly seems tenable” that “the Supreme Court 
split four to three in the Chenery case merely because the majority wanted the SEC to indi- 
cate which of its powers was being exercised and to clarify the grounds upon which it was 
acting. . . .” Instead this author suggests that the Court of Appeals, in its reversal of the Com- 
mission’s second order, “‘perhaps properly [construed] Mr. Justice Frankfurter’s opinion,” 
although “ “there is support for both the SEC and the Court of Appeals in their conflicting in- 
terpretations of the overgenerous language of the Supreme Court opinion.” 17 St. John’s L. 
Rev. 129, — Gosa)s says the Supreme Court in its first decision “for all practical purposes 

. affirms” the Court of Appeals. “The majority opinion,” this note continues, “‘is far from 
dear as to just what nding the Commision would have io make without pasing a gener 
rule.” 


34 The substantive questions raised by this litigation are beyond the scope of this note. 
The persuasive arguments for sustaining the Commission’s order at the outset, without re- 
mand, as a desirable extension of the conception of corporate powers as powers in trust, are 
set forth in Stock Purchases by Directors During Voluntary Reorganization, 10 Univ. Chi. L. 
Rev. zo (angs), ending Se Os Cost Sea The author of that note emphasizes 
the concurrence of in question with the reorganization proceedings as dis- 

redhat redlg-enrentath voc ~ R-srlhmadhary seermepticsererey Soden: 
pany’s securities is clearly recognized. The note calls attention to the federal courts’ develop- 
ment and retroactive application of similar limitations to persons acting in representative 
capacity in reorganization proceedings in bankruptcy. 

3 SEC v. Chenery Corp., 318 U.S. 80, 88 (1943). This reasoning, however, is subjected to 
severe criticism by Justice Black in his dissent. Ibid., at 99 (1943). 


% United States v. Carolina Freight Carriers Corp., 315 U.S. 475, 488-89 (1942); 
United States v. Chicago, M., St. P. & P. R. Co., 294 U.S. 499 (1935); United States v. 
Baltimore & Ohio R. Co., 293 US. 454, 463 (1935); Florida v. United States, 282 U.S. 194, 
ats (1931). These were all suits to set aside or enjoin enforcement of administrative orders. 
Apparently there was no occasion for a remand; the Court, simply decided that because the 
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If, however, the opinion is construed as denying the Commission the power 
to proceed in a case-by-case development of the standards of the Act, and thus 
precluding the proscription of the transactions here in question in the absence of 
bad faith or a general prospective rule, the remand for further proceedings be- 
comes hard to explain. It had become too late to adopt a prospective rule 
applicable to the purchases involved here. 

The remand could be reconciled with the second interpretation only by un- 
derstanding it as looking toward a possible adducing by the Commission of 
evidence of actual bad faith. Thus, even construing the opinion as a denial of 
the Commission’s power to apply the non-participation sanction retroactively 
when no bad faith was shown, one could see some purpose in sending the case 
back. But there is much language in the opinion to suggest that Justice Frank- 
furter was taking the management’s good faith as established. 

Whatever the intended meaning of the opinion, the Commission not un- 
naturally chose the first construction, and supported its new order with a 
thorough exposition of its conception of its powers and duties under the Act, 
the dominant position of the holding company management in the voluntary 
reorganization proceedings provided for by the Act, and the possibilities of 
abuse arising from the conflicting interests of the management in the instant 
case. These considerations, it said, made it impossible to find affirmatively that 
the plan was fair and equitable as required by Section 11(e).*7 The Commis- 
sion’s opinion was meticulously drafted to conform to an interpretation of Jus- 
tice Frankfurter’s opinion as a remand for clarification of the Commission’s 
theory of its authority and objectives. If that interpretation was correct, the 
Commission’s new order certainly seemed to merit affirmance. But the Court 
of Appeals reversed the Commission’s order as not in conformity with the 
Supreme Court’s mandate. 

The grant of certiorari by the Supreme Court gave promise of a final answer 
to the debate over the meaning of the earlier decision, and to the broader 


bases on which the orders were entered did not appear in reviewable form, they were unen- 
forceable. There is no reason to suppose, however, that the agency concerned was not free to 

take the matters in question up again. 
In Phelps Dodge Corp. v. NLRB, 313 U.S. 177 (1941), prominently cited and quoted in 
Court conceded the bare legal power of the Board to order re- 


Corp., 35 N.L.R.B. 418 (1941), 
for all that appears in any enforced by the Circuit Court of 
Appeals. The basis the Board provided for its order on remand was notably broad and general. 


37 Matter of Federal Water Se ., Holding Company Act Release No. 5584 (1945). 
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question of whether the Commission was to have some freedom to develop the 
meaning of the statutory standards case by case so long as it stated the grounds 
of its action clearly. The latter question was answered with a definite af- 
firmative by the Supreme Court’s reversal of the Court of Appeals. The ques- 
tion as to the meaning of the 1943 opinion, which would seem to be almost as 
fair game for the dissent as the majority, was answered very clearly and un- 
equivocally by Justice Murphy for the majority and just as clearly and unequiv- 
ocally, and with more vigor, by Justice Jackson for the dissent. In Justice 
Murphy’s hands the 1943 opinion appeared to have been a fatherly admonition 
to the Commission to explain itself more fully; this it had now done and could 
therefore be sustained. In Justice Jackson’s dissent, however, although he 
avoided extended discussion of the 1943 opinion, it became lightning from the 
heavens descending upon the “lawless” Commission. 

As has been noted, none of the present majority had concurred in the earlier 
opinion, and the three who were on the Court at the time it was handed down 
had joined in a stiff dissert. Justice Murphy, speaking for the new majority, of 
course gave the 1943 opinion the interpretation followed by the Commission. 
Either one of the other two interpretations would have required a reversal 
either of the Commission or of the 1943 decision itself. The majority favored 
sustaining the Commission, and they apparently chose what seemed a con- 
venient and economical way of doing it. By interpreting the earlier opinion as 
simply calling for the fuller statement of the grounds for the Commission’s 
action which had now been supplied, the course of the litigation was given a 
generally reassuring air of continuity and order. While the respondents prob- 
ably failed to find reassurance in the decision, such an appearance of order is at 
least one of the subsidiary goals of jurisprudence. 

The effect of this artistic curtain speech was spoiled, however, by a violent 
protest from the wings. Justice Jackson, in his dissent, with which the author 
of the 1943 opinion agreed, accused the majority of making “judicial review of 
administrative orders a hopeless formality for the litigant” and of “[reducing] 
the judicial process in such cases to a mere feint.”2* He portrayed himself as 
reduced to comic perplexity*® by the sophistical reasoning of the majority. 
Nevertheless, he proceeded to take severe exception to its pagan obeisance to 
the principle of “judicial deference to administrative discretion,” and char- 
acterized its action as “the first encouragement this Court has given to con- 
scious lawlessness as a permissible rule of administrative action.” 

The general line of the dissenting opinion seems to indicate that its sub- 
scribers now think a more definite action than a remand was in order on the 


# 332 U.S. 194, 210 (1947) 


3 “T give up. Now I realize fully what Mark Twain meant when he said, ‘The more you 
explain it, the more I don’t understand it.’ ” Ibid., at 214. 


# Thid., at 217. 
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first review.“ Or possibly, as has already been suggested, they interpreted the 
remand as looking toward a re-entry of the same order only if a finding of actual 
bad faith on the part of the management was made by the Commission. 

It is difficult to say how feasible it would have been for the Commission to 
supply this helpful ingredient as a basis for the later order. It insisted in its 
second opinion” and in its briefs that the Court had misconstrued its first 
opinion by taking good faith to be conceded, when actually it had only been 
assumed for purposes of argument, good or bad faith being irrelevant under the 
principle it was applying. Nevertheless, it produced no evidence and made no 
finding of bad faith in its second consideration of the case. This, as we have seen, 
left the majority, whose objective was to sustain the Commission, with the 
necessity of either making Justice Frankfurter’s opinion serve their turn or 
abandoning it completely. The opinion lent itself to the first alternative rather 
better than the dissenters might have wished. 

The present majority might have put itself in a stronger position by abandon- 
ing the previous decision and holding that the Commission should have been 
sustained on the first review. This would have taken some wind out of the dis- 
senters’ sails, but would also have raised the law of the case problem and spot- 
lighted the changes in personnel as the controlling factor. Moreover, it would 
have been difficult to find any administrative law doctrine well-enough crystal- 
lized to provide a firm basis for calling the 1943 decision erroneous. 

The case probably represents a step forward in the development of the con- 
ception of corporate powers as powers in trust,“ at least with respect to this 
particular situation,‘4 and also shows a tendency in this Court to narrow its 
review of an administrative agency’s case-by-case development of the broad 


Phe - ary Chi. L. Rev. 75 Ce ae v. SEC, 154 F. ad 6 (App. 
yeeevene advancing the proposition Oe eee nnenae eras 


hid a fundamental split on the question of administrative discretion among the 

justices of that Court. 

# Matter of Federal Water Service Corp., Holding Company Act Release No. 5584, at 
a9 n. 28 (1945). 

“@ See Berle and Means, The Modern Corporation and Private Property, Book II, Ch. VII 
(1933). 

“ Subsequent cases decided by the SEC involving analogous problems indicate a disposi- 
tion to limit the Chenery doctrine rather strictly to the facts of its own case. In these cases 
the ee, eee era ee 


ing Company Act Release No. 7720, at 21 (1947). Management-held stock was allowed full 
participation in the reorganizations involved in both these cases. 
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statutory standards it is charged with applying.“ It is equally interesting, how- 
ever, as a problem in the coordination of judicial conviction with judicial con- 
vention. 


SPECIFIC ENFORCEMENT OF SHAREHOLDER 
VOTING AGREEMENTS 


An agreement was entered into in 1941 by two of the three shareholders in 
Ringling Bros.-Barnum & Bailey Combined Shows, Inc., a family corporation, 
whereby they were to vote their stock jointly for a period of ten years. In the 
event that they could not decide to their mutual satisfaction how their shares 
were to be voted before any corporate election, the matter was to be submitted 
to an arbitrator whose powers were to be “exercised to the end of assuring .’. . . 
good management [of the corporation] and such participation therein by the 
members of the Ringling family as the experience, capacity and ability of each 
[warranted].” The decision of the arbitrator in such a situation was to be bind- 
ing on the contracting parties. The agreement also provided that each of the 
parties was to have first option to purchase the other’s stock in the event of a 
decision to sell. Prior to the annual stockholders’ meeting in 1946, the two share- 
holders could not agree as to how their votes should be cast in the election of 
directors. The arbitrator whose services were utilized at the request of the plain- 
tiff, directed that the parties to the agreement vote for her choice.* The defend- 
ant refused to comply with the award and voted contrary to it. The present suit 
was brought to determine the validity of the election and the right of the elected 
directors to hold office.? The Delaware Supreme Court held that the agreement 

4 For an earlier enunciation of the principle, see FTC v. Keppel & Bro., 291 U.S. 304, 314 
(1934). There the Court said, ‘“‘While this Court has declared that it is for the courts to deter- 
mine what practices or methods of competition are to be deemed unfair, . . . in passing on that 


scael lalbantanananasaaaraeatinmemanios It was created with the avowed pur- 
pose of lodging the administrative functions committed to it in ‘a body specially competent 


would ‘give to [its members] an opportunity to acquire the expertness in dealing with these 

concerning industry that comes from experience.’ Report of Senate Commit- 
tee on Interstate Commerce, No. $07, Sune 13, 1914, 63d Cong. 2d Sess., pp. 9, 11.” See also 
Pound, The Administrative Application of Legal Standards, 44 Reports of the American Bar 
Ass’n 445 (1919). 


* The arbitrator first directed that the stock of both parties be voted for a 60-day adjourn- 
ment. The plaintiff voted her shares in pursuance of this order, but the defendant voted 
against adjournment. Although the chairman ruled that the motion for adjournment had 
serie iy citer cd tha eotian hacen the meeting proceeded to the election of directors. 
The plaintiff stated that she would continue in the meeting “without prejudice to her position 
with respect . . . . to the fact that adjournment had not been taken.” 
* The plaintiff and the defendant had sufficient votes (under a cumulative voting scheme) 
to each elect two of the seven directors. By pooling their remaining votes they could elect an 
additional candidate regardless of how the third shareholder voted. If the agreement were not 


enforced, the third shareholder who held a slightly larger number of shares than either plaintiff 
or defendant would control the choice of three directors 
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between the plaintiff and the defendant was a valid contract; that because of 
the breach of that contract, the defendant’s votes at the contested election were 
to be rejected as of no effect ; and that the directors voted for by the third share- 
holder and by the plaintiff were duly elected. The plaintiff, however, was not al- 
lowed to vote the defendant’s shares, the court holding that in the absence of 
any provision in the agreement for a power of proxy, none could be implied 
where one party refused to comply with the arbitrator’s decision. Ringling Bros.- 
Barnum & Bailey Combined Shows, Inc. v. Ringling.* 

The refusal of the Delaware Supreme Court to specifically enforce the voting 
agreement, while upholding its validity on the basis of statutory provisions for 
voting trusts despite its unique arbitration provisions, reflects a curiously ambiv- 
alent attitude toward voting contracts. Voting agreements among shareholders 
of a corporation have been held valid at common law, where they have not at- 
tempted to limit the discretion of the directors, or in some way tended to injure 
the other shareholders.‘ In Delaware, shareholder voting agreements are not 
the subject of legislative action, although voting trusts established in accord- 
ance with certain specified requirements have been authorized by statute.’ Vot- 
ing trust statutes have generally been enacted to declare legislative approval of 
a complete separation of stock ownership from stock control in order to meet 
the practical demands of modern business practice.‘ The Delaware statute, how- 
ever, does not expressly indicate that the voting trust is the only legal method 
by which this separation can be achieved.’ In holding that the Delaware statute 
did not invalidate other methods, such as the instant contract, whereby voting 
power could be irrevocably separated from stock ownership, the court recog- 
nized the distinction between voting or stock-pooling agreements and voting 
trusts.* Since the ordinary pooling agreement involves considerably less relin- 


353 A. 2d 441 (Del., 1947). 


‘Hart v. Bell, 222 Minn. 69, 23 N.W. ad 375 (1946); Trefethen v. Amazeen, 93 N.H. 110, 
36 A. ad 266 (1944); Clark v. Dodge, 269 N.Y. 410, 199 N.E. 641, (1936); Brightman v. Bates, 
175 Mass. 105, 55 N.E. 809 (1900); Smith v. San Francisco & N.P. Ry. Co., 115 Cal. 584, 47 
Pac. 582 (1897); Faulds v. Yates, 57 Ill. 416, 11 Am. St. Rep. 200 (1870); Ballantine, Corpora- 
tions 422 (rev. ed.,1946); Fletcher, 5 Cyclopedia of Corporations § 2064 (rev. & perm. ed., 1931). 

5 Del. Rev. Code § 2050 (1935). 


*“Tn more than twenty states, statutes, most of them since 1926, have been enacted to 
establish the validity of voting trusts as a permissible form of pooling agreement against 
objections that have been raised that any such separation of voting power from beneficial 
ownership is invalid or revocable per se.” Ballantine, Voting Trusts, Their Abuses and Regula- 
tion, 21 Texas L. Rev. 139, 149 (1942). 


1 The statute merely makes the formation of & voting trast permissible under proper cir- 
cumstances. Del. Rev. Code § 2050 (1935). 


* In the voting trust, legal ownership of stock is passed to a trustee who often has complete 
control of it except for dividends which go to the beneficial owner. In the ordinary pooling 
agreement, each party retains complete ownership and control of his stock subject only to the 
terms of the contract. “[{Voting] agreements are distinct from voting trusts and are not con- 
conn ty acumen: Sener eee rena 199 (rev. & 
perm. ed., 1931). 





740 THE UNIVERSITY OF CHICAGO LAW REVIEW 


quishment of control by the stockholder than does a voting trust, the argument 
for holding the former valid would be fortified (with respect to legislative ap- 
proval) rather than negated by a statute approving the latter. 

The use of arbitration as a deadlock-breaking device between parties to a 
voting contract had apparently not been specifically sanctioned prior to the 
Ringling decision.’ In upholding the instant agreement, the court rejected the 
contention that the power to control corporate voting had been delegated to a 
non-interested third party, thus injuring the interests of the stockholders who 
were not parties to the contract.’* Since the terms of the agreement gave no 
powers to the arbitrator to actually vote the stock himself, and since he had no 
personal interest in enforcing his award, no decision made by him could take 
effect unless at least one of the contracting parties wished to abide by the ruling. 
The use of arbitration under these circumstances resulted in no greater aliena- 
tion of voting control than where three stockholders agree to vote their shares 
as the majority rules, and one of the three must comply with the wishes of the 
other two. Voting agreements of the latter type have usually been upheld.” The 
arbitration measures provided for in the Ringling case seem to be unobjection- 
able, since a reasonable method for reaching a determination is desirable where 
evenly balanced stockholder groups cannot decide how their votes should be 
cast jointly. 

The instant decision is most notable in that the court, while vigorously up- 
holding the legality of voting agreements, construed the one before it so nar- 
rowly and gave such peculiar relief as to render such agreements useless and 
perhaps dangerous. Rejection of the defaulting party’s votes as the sole remedy 


for the breach of contract denied the plaintiff any affirmative relief, since it 
merely precluded the defendant from casting votes which might injure the 
former.” The primary purpose of the voting agreement, that of achieving cor- 
porate control through joint action, was frustrated, while at the same time the 
substitute remedy of money damages could not be afforded the non-defaulting 


* Arbitration had previously been used for this purpose in Roberts v. Whitson, 188 S.W: 
ad 875 (Tex. Civ. App., 1945) where the voting agreement was declared invalid, and in Sullivan 
v. he a a Div. 221, 74 N.Y. Supp. 787 (1902) where the voting contract was held to 
be of no effect because an arbitrator could not be agreed upon. 


_© “Tt is argued that the voting power is not an assignable 


beneficial owners of the shares, not for outsiders.” Ballantine, Corporations 425, 426 (rev. ed., 
1946); cf. Warren v. Pim, 66 N.J. Eq. 353, so Atl. 773 (1904). 


* Ballantine, Corporations 442 (1946). See, for example, Hart v. Bell, 222 Minn. 69, 23 
N.W. od s7s (o9e0); Brightman v. Bates, 175 Mass. 105, 55 N.E. 809 (1900); Smith v. San 
Francisco & N.P. Ry. Co., 115 Cal. 584, 47 Pac. 582 (1897); Ohio & M. Ry. Co. v. State, 49 
Chae 60b, 48 NE 933 (1892); Faulds v. Vates, 57 Ill. 416, 11 Am. St. Rep. 200 (1870). 


™ The defendant was thus prevented from combining her votes with those of the third 
shareholder so as to defeat the plaintiff’s candidates. An interesting comparison can be drawn 
between the relief granted in the instant case and the negative enforcement of a personal service 
contract in Lumley v. Wagner, 1 De G. M. & G. 604, 42 Eng. Rep. 687 (1852). 
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shareholder. The relief given seemsalso inequitable in that the defaulting share- 
holder was deprived entirely of any voice in corporate management.'* Moreover, 
had the third minority shareholder anticipated the court’s construction of the 
voting agreement, he could have split his votes so as to elect a majority of the 
directors. In lieu of decreeing specific performance, the court might at least 
have declared a completely new election, thereby giving each of the three share- 
holders an opportunity to vote their shares in light of the interpretation given 
the agreement. However, there appears to be no reason why the instant con- 
tract could not have been construed so as to warrant specific relief. 

A result effectively the same as specific performance could have been reached 
by the court through the use of traditional agency doctrines, as in Smith v. San 
Francisco & N.P. Ry. Co.“ There, in a factual situation similar to the instant 
one," the California court held that the refusal of one party to vote in pursuance 
of the agreement’s terms gave to the non-defaulting party an implied agency to 
cast the former’s votes, irrevocable because coupled with an interest. The 
necessary “interest” was found in the fact that the contracting stockholders had 
purchased stock in reliance on the agreement to vote their shares toward a com- 
mon end. The Smith case has been critized by text writers** on the ground that 
the existence of both the implied agency and the “interest” necessary for an 
irrevocable proxy was dubious. However, the holding of the case has not been 
repudiated by the courts,"* and it was on the authority of that decision that the 
lower court in the Rimgling case granted specific performance.” 

It has long been conceded that a proxy to vote another’s stock, is revocable 


* Note 32 infra. 


“4 The arbitrator had directed defendant to vote for three specified candidates, two of whom 
were the defendant herself and her husband. Since the defendant wanted to vote for the latter 
two and her refusal to comply with the award pertained only to the third candidate, the in- 
equity of her having no representation among the corporation’s directors is even more ap- 
parent. 


% Under the cumulative voting scheme effected by the corporation, the third shareholder 
could have, under the circumstances, elected as many as five directors. (The plaintiff, who had 
sno at at Lace Aa BAe ere eae 
ides fosen the didemdnat tn alas she thie canthdenn, thn thied shareholder, who had 2,590 
votes, could have cast 518 for each of the five candidates, and in the absence of the defendant’s 
votes, elected all five). 


“115 Cal. 584, 47 Pac. 582 (1897). 


” Three persons had agreed to purchase a block of railway stock, the shares to be pooled 
for five years and voted as a unit at all meetings in accordance with majority rule. 


** Ballantine, Corporations 410-11 (rev. ed., 1946); cf. note, 56 Am. St. Rep. 119 (1897). 


* See, for example, In re Chilson, 19 Del. ai am 168 Atl. 82, 86 (1933) for a recogni- 
tion of the validity of the holding in the Smith case 


ee Sages s . Ringling Bros.-Barnum & Bailey Combined Shows, Inc., 49 A. ad 603 (Del. 
Ch., 1946), noted in 60 Harv. L. Rev. 651 (1947). 
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unless such power is coupled with an interest." The latter concept is nebulous, 
but the courts have steadily expanded the category of irrevocable powers to in- 
clude a variety of voting situations.** According toa recent Delaware decision, 
an irrevocable proxy in a voting agreement can exist when ‘the person to whom 
the voting power is delegated by agreement or by proxy has some recognizable 
property or financial interest in the stock in respect of which the voting power 
is to be exercised by him as distinguished from an interest in the . . . . voting 
power or the results to be accomplished by the use of it.”*4 The mutual option 
to purchase the other’s stock, provided for in the Ringling agreement, could 
well be designated as the requisite ‘‘interest”’ under this definition, since such 
future property rights were secured for the purpose of retaining corporate con- 
trol in the hands of the contracting shareholders. 

The Delaware Supreme Court apparently recognized this interest, since the 
opinion implied that the contract would have been treated as an irrevocable 
proxy had the intentions of the parties as to a proxy power been clearly spelled 
out.*s However, it is difficult to find any intention in the terms of the agreement 
other than that the votes of the parties be cast jointly. If the right to specific 
performance of a voting contract is to be based only on whether a power coupled 
with an interest exists, the failure of the court in the principal case to imply the 


* In re Chilson, 19 Del. Ch. 398, 168 Atl. 82 (1933); Luthy v. Ream, 270 Ill. 170, 110 N.E. 
373 (1915); Schmidt v. Mitchell, 110 Ky. 570, 41 S.W. 929 (1897); Ballantine, Corporations 
409 (rev. ed., 1946); Fletcher, 5 Cyclopedia of Corporations § 2062 (rev. & perm. ed., 1931). 

= “The traditional statement of the requirement for a power coupled with an interest is 
that the holder of the power must have a property interest in the subject matter of the power.” 
Katz, Syllabus and Materials on the Law of Business Corporations 59 (1937). The Restate- 
ment of Agency, however, makes irrevocable all powers “given in security,” that is, powers 
“held for the benefit of the power holder or a third person and given to secure the performance 
of a duty or to protect a title, either legal or equitable, such power being given when the duty 
or title is created or given for consideration.” Rest., Agency § 138 (1933). See also 97 A.L.R. 
923 (1935) and 64 A.L.R. 380 (1929). General discussions of the corporate voting cases in 
which there has been a power coupled with an interest can be found in In re Chilson, 19 Del. 
Ch. 398, 168 Atl. 82 (1933) and in Axe, Corporate Proxies, 41 Mich. L. Rev. 225, 258, 260 
(1942). 

* Proxies have been held irrevocable in Groub v. Blish, 88 Ind. App. 309, 152 N.E. 609 
(1926) (to carry out a contract for the acquisition of stock by the majority stockholders from 
the minority over a period of twenty years, during which the stock was to be held by the ma- 

jority stockholders as depositaries); Craig v. Bessie Furnace Co., 19 Ohio N.P. (N.S.) 545, 27 
Ohio Dec. ae (1917) (proxies to vote stock for a named period given in order to secure 
a change of management and new capital); San Francisco & N.P. Ry. Co., 115 Cal. 584, 47 
Pac. 582 (1897) (to carry out the terms of a contract for the acquisition and control of 

); Hey v. Dolphin, 92 Hun (N.Y.) — 36 N.Y. Supp. 627 (1895) (reciprocal 
proxies to joint owners) and in Mobile & O v. Nicholas, 98 Ala. 92, 12 So. 723 (1893) 
ttle apn a Be ane dy Laminar debentures). 

* In re Chilson, 19 Del. Ch. 398, 409, 168 Atl. 82, 86 (1933). 

*s After holding the agreement to be unobjectionable, the court said, “assuming that a 
power in each party to exercise the voting rights of the other might be a relatively more effec- 
tive or convenient means of enforcing a decision of the arbitration . . . . this would not justify 
implying a delegation of power in the absence of some indication that the parties bargained for 
the eee nS ee SEY v. Ringling, 53 A. ad 
441, 446 1947) 
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power where the interest was present, and the intention of the parties obvious, 
seems an extremely strict construction of the agreement. 

Specific performance of voting agreements, however, should depend neither 
on the finding of an elusive “interest,” nor on the creation of a fictional implied 
voting agency. Rather, the criterion for granting specific relief should simply 
be its appropriateness as a remedy in the particular case. Text writers usually 
state that specific performance of voting agreements will seldom be granted,” 
but this “rule” has doubtful support in the cases. Of the few decisions in point, 
those that do deny specific performance are based on factual situations too nar- 
row to justify broad holdings of law in a field that is unsettled.*’ On the other 
hand, there are dicta*® to the contrary, and both the New York Court of Ap- 
peals*® and an Illinois appellate court** have specifically enforced voting con- 
tracts in cases involving closely held corporations. Although there is no direct 
Delaware precedent for the principal case, Delaware courts have, in analogous 
situations, declared that the absence of an adequate remedy at law is sufficient 
to entitle the complainant to a decree of specific performance.** Since a suit for 


* Fletcher, 5 Cyclopedia of Corporations § 2067 (rev. eens woe A Treatise 
on the Law of Corporations § 622 A (1923); cf. Specific Performance of Voting Agreements, 
st L.R.A. 785 (1914); 71 A.L.R. 1a95 (1931). 


*7In Gleason v. Dawes, 78 Wash. 491, 139 Pac. 213 (1914), perhaps the strongest case 
standing for the doctrine of not granting specific performance of voting agreements, the court, 
in denying specific relief, laid considerable emphasis on the fact that the corporation there 
involved was a bank, and therefore was an institution with a public as well as a private trust. 
Gage v. Fisher, 5 N.D. 297, 65 N.W. re ete connate ee) Mekeas: are toe 
pooling agreement was there declared void because of an illegal consideration. The Fisher case 
also is illustrative of the attitude of some courts in disapproving any type of arrangement 
whereby voting power could be separated from ownership. In Haldeman v. Haldeman, 176 
Ky. 635, 197 S.W. 376 (1917) the court reiterated the rule against specific 
in Gage v. Fisher, the agreement was declared invalid. The fact that difficulty in administering 
the corporation would result if specific relief was decreed heavily influenced the court’s holding 
in the Haldeman case. See also Sullivan v. Parkes, 69 App. Div. 221, 74 N.Y. Supp. (1902), 
where specific performance was impossible in a voting agreement with arbitration provisions 
because no arbitrator could be decided upon, and Fremont v. Stone, 42 Barb. (N.Y.) 169 
(1864). 


* In one Illinois case, the court, in holding valid a contract by which owners of a majority 
of the stock agreed to vote to secure to themselves the management of a corporation, said 
that the contract was “of such a character that we think it could have been specifically enforced 
by any of the parties thereto in case of an attempted breach.” Thompson v. Thompson 
Carnation Co., 279 Ill. 54, 61, 116 N.E. 648, 651 (1917). 


* Clark v. Dodge, 269 N.Y. 410, 199 N.E. 641 (1936) held that specific performance of a 
voting agreement was unobjectionable in a closely held corporation where the sole stock- 
holders were directgrs; cf. In re Block’s Will, 60 N.Y.S. 2d 639 (1946). 


3 In Fitzgerald v. Christy, 242 Ill. App. 343 (1926), the court sustained an injunction re- 
straining any action in violation of a voting agreement. 


* The lack of an adequate remedy at law was the exclusive test by which the court deter- 
mined the right of the complainant to specific performance in a case involving assignment of 
a patent right. Satterthwait v. Marshall, 4 Del. Ch. 337 (1872); see Francis v. Medill, 16 Del. 
Ch. 129, 141 Atl. 697 (1928) and Baker Mach. Co. v. U.S. Fire Apparatus Co., 11 Del. Ch. 
386, 97 Atl. 613 (1916), where the same test was applied in cases involving contracts for the 
sale of corporate stock which would give the vendee voting control. 
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damages in the Ringling case would obviously not be feasible,” this rule might 
well be applied to this family situation where no innocent shareholders would 
be injured by specific enforcement of the voting agreement. 

Although in the final analysis the result is generally the same whether the 
court prefers to find an irrevocable proxy ,*‘ or whether it simply grants specific 
performance, the Ringling decision points to the weakness of the former method. 
Because the mechanical requirements of the fiction were not met according to 
the court’s interpretation of the agreement, the only type of relief that could 
actually remedy the breach was denied. 

Whether or not specific performance of pooling agreements becomes a stand- 
ard rule in Delaware is probably of not too great consequence to those who wish 
to achieve corporate control through joint action, since it can be achieved with 
certainty by the formation of a voting trust.** The immediate consequence of 
the Ringling decision will probably be a tendency away from voting agreements 
which may be so strictly construed as to destroy their purpose, and a greater 
use of the voting trust to achieve the same results. However, it is highly ques- 
tionable whether the accelerated divorce of corporate control from stock owner- 
ship, which must occur as the voting trust becomes more popular, is desirable. 
Certainly the courts, which have traditionally been the brake on legislative 
action, are not the proper agency to force the use of the most drastic device 
available for achieving joint corporate control.** Specific enforcement of unob- 
jectionable voting agreements such as the instant one seems therefore desirable 
as a matter of public policy as well as sound contract interpretation. 


nae enna te Mngeneee sean eeeamniely Chew. & ore 
pees Sener aeanne Laan exists. Cook in his treatise on corporations, 
ee ee ere ee 
that an action at law for damages is unsatisfactory since, as a rule, no substantial damage can 
be proved. 3 Cook, A Treatise on the Law of Corporations § 622 A, at 2191 (1923). 


33 Note 29 supra. 


voting agreements may be specifically enforced only 

voting agreement other than mutual promises; see John- 

v. Spartanburg County Fair Ass’n, 41 S.E. 2d s99 (S.C., 1947); Roberts v. Whitson, 188 
SW. ‘ad 87s (Tex. Civ. App., 1945). 


3s “Adroit lawyers, to meet business needs, have invented the ingenious device of a voting 
trust to give to what is in essence a joint irrevocable proxy for a long term of years the ‘protec- 
tive coloring’ of a trust, so that the trustees may vote as owners rather than as mere agents.” 
Ballantine, Voting Trusts, Their Abuses and Regulation, 21 Tex. L. Rev. 139, 147 (1942). 


#* The voting trust is a “more complete surrender of all legal rights and remedies by share- 
holders than any other control device. By it the beneficial owner ceases to be recognized as a 
er aa ren ee aes 
Sen Ahh tn EG SAEED Seen corporation or any voice in 
making most fundamental changes, and consolidations, sales of entire assets, 


no justification 
co al he mgr poe bylaw fr he ptt 
(rev. ed., 1946). 
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EXCLUSION OF NEGROES FROM SUBSIDIZED 
HOUSING PROJECT 


Stuyvesant Town is a housing project in process of construction by 
Stuyvesant Town Corporation in an area comprising eighteen city blocks on 
the east side of Manhattan in New York City. The project is to consist of 35 
buildings containing 8,755 apartments which will house about 24,000 persons. 
There are to be streets, parks, playgrounds, and shopping facilities, but no 
schools. Moderate rentals will be charged. The cost of the project has been 
estimated at $90,000,000, all of which is being supplied to Stuyvesant Town 
Corporation by the Metropolitan Life Insurance Company from funds held for 
the benefit of its policy holders. 

The project is being erected under a contract entered into in June 1943 be- 
tween the City and Stuyvesant and Metropolitan. Such contracts are au- 
thorized by the Redevelopment Companies Law,' which was enacted to imple- 
ment the “Housing Article” of the New York Constitution. The Redevelop- 
ment Companies Law recites the public interest in low-cost housing and pro- 
vides for the exercise of the eminent domain, police, and tax powers of the state 
to attract private capital and make possible such projects. All of these powers 
were exercised in the case of Stuyvesant Town: the City condemned the prop- 
erty for the company; the residents of the area were forced to move elsewhere in 
a period of acute housing shortage; the City turned over all the streets in the 
area to Stuyvesant Town Corporation and placed it in complete control of 
them; and a twenty-five-year tax exemption was granted on the improvements. 

Soon after Stuyvesant Town was conceived it was announced that there 
would be no interracial occupancy.’ The public reaction was so unfavorable that 
in 1944 the New York City Council passed an ordinance‘ prohibiting dis- 
crimination because of race, creed, or color in the selection of business or resi- 
dential tenants for any future projects granted tax exemption under the 
Redevelopment Companies Law. 

In June 1947 three Negro war veterans sued to enjoin Stuyvesant Town 
Corporation and the Metropolitan Life Insurance Company from refusing to 


constitutionality of the 
agt N.Y. 320, 52 N.E. ad 884 (1944), cert. den. 321 U.S. 771 (1944). 


* Art. XVIII is known as the “Housing Article.” Sec. 1 provides: ee 
td cniton at may pete foro rent hog fot perso nw ne 


*New York Redevelopment Companies Law (McKinney, 1943) c. 234, §§ 3401-26, The 
Law was upheld in Murray v. LaGuardia, 


t, 
tity areas, or for both cach purposs and for recreational and othe facilites incidental 
or appurtenant thereto.” 


+ Abrams, The Future of Housing 322 (1946). 


sporgpeacenge geet byte kore 4i-1.2 (July, ane). See also Local 
anv 46+ 2907, which pochihite temmnane companies from discriminating in tax-exempt proj- 
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rent to them or other similarly situated solely because of their race or color. 
The plaintiffs sought relief chiefly on the theory that state aid and control were 
so important in the project® that refusal to rent to them solely on the grounds of 
race amounted to state action in violation of the equal protection clause of the 
Fourteenth Amendment. The defendants admitted that it was their policy not 
to rent to Negroes but contended that despite its public elements the project 
was private and hence not subject to constitutional limitations. They pointed 
out in support of this position that their contract with the City permitted them 
to terminate the public controls at any time after five years by payment of past 
tax exemptions with interest.’ The defendants maintained, moreover, that the 
state legislature had shown an intention that redevelopment companies be free 
to discriminate in the selection of tenants by its frequent refusal to pass bills 
forbidding such discrimination.* They also argued that if they were prohibited 


5 In Pratt v. LaGuardia, 294 N.Y. 842, 62 N.E. 2d 394 (1945), @ similar suit was dismissed 
as premature, since the project was not yet under way and the defendants answered that they 
had not yetgormed an admissions policy. 


*New York Redevelopment Companies Law (McKinney, 1943) c. at 0.n0ne revit 
that projects to be carried out under the authority of this law shall be designed and 
primarily for housing purposes; § 3423(1) provides that a project cannot be sold aN as 
permitted by law; § 3408 limits profits to 6% for interest and amortization; 8 2405, s4ts 
set up @ supervisory agency which must consent to the method of incorporation, the 

of financing, and to the use of a project, and a planning commission is empowered to make 
final acceptance or rejection of a project; § 3415 also provides that the city’s approval must 
be obtained to any modification of a project; § 3415(2)c provides for rent control and requires 
the consent of the city to increases; § 3424(1) provides that upon dissolution any cash sur- 
plus belongs to the city; §§ 3408-13 impose far-reaching controls over the financing of re- 
development corporations; § 3417 authorizes the state, municipalities, and all public officials 
See ee eee oe eS income de- 
bentures or other securities, secured or unsecured 


1 The Contract of June 1, 1943 entered into Sense the City of New York, Stuyvesant 
Town Corporation, and the Metropolitan Life Insurance Company provides, § 601, that at 
any time after five years from the completion of the project Stuyvesant may pay the city the 
total of all accrued taxes for which exemption has been granted, together with interest at 5% 
per annum from the time such taxes would have become payable without penalty or interest 
in the absence of such exemption, and thereupon all tax exemption as well as rent control 
terminates. The parties thus intended that Stuyvesant should be able to slough off public 
controls after 5 years; but for the first 5 years, at least, the city is to maintain controls. The 
validity of the contract was upheld in Murray v. LaGuardia, 291 N.Y. 320, 52 N.E. 2d 884 
(1944), cert. den. 321 U.S. 771 (1944). 


® See discussion of the legislative history in Kemp v. Rubin, 187 N.Y. Misc. 707, 69 N.Y.S. 
ad 707 (1946). However, the New York Public Housing Law (McKinney, 1945), c. 808, § 223 
prohibits discrimination because of race, color, creed, or religion in low-rent housing projects 
erected pursuant to the provisions of that law. Art. XVIII, Sec. 1 of the state constitution 
provides that a city or public corporation may engage “‘in building and operating low rent 
housing for persons of low income as defined by law,” but Art. XVIII, Sec. ro prohibits 
municipal corporations from “engaging in any private business or enterprise other than the 
building and operation of low rent dwelling houses for persons of low income as defined by law.” 
Inasmuch as the Court of Appeals in Murray v. LaGuardia, 291 N.Y. 320, 52 N.E. ad 884 
(1944), cert. den. 321 U.S. 771 (1944), took the position that Stuyvesant Town involves only 
the clearance and rehabilitation of a substandard and unsanitary area—not low-rent housing 
for persons of low income, it would appear that Stuyvesant Town is not a public corporation; 
therefore § 223 of the Public Housing Law does not apply. 
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from discriminating the consequent decline in the value of the project’s prop- 
erty would amount to a deprivation of property without due process of law. 
The New York trial court found Stuyvesant Town to be a private enterprise and 
denied the plaintiffs’ motion for an injunction. The Court said: “The funda- 
mental fallacy in plaintiffs’ argument is that it confuses ‘public use’ and ‘public 
purpose’ with ‘public project,’ and assumes that, because the work of redevelop- 
ment and rehabilitation is a public purpose, the project involved is necessarily 
a public project . . . [T]he project itself is not now and never was a public proj- 
ect.” Dorsey v. Stuyvesant Town Corporation.® 

A companion case, Polier v. O’ Dwyer,’* was dismissed summarily on the basis 
of the opinion in the Dorsey case. This was a taxpayer’s suit to restrain, upon 
grounds similar to those relied upon by the plaintiffs in the Dorsey case, further 
performance of the contract by the City as long as Metropolitan and Stuyvesant 
continued their discriminatory policy. The two cases have been consolidated for 
appeal. 

These cases represent another development in the increasing legal attack on 
racial discrimination in housing. They present the same social problems as the 
widely publicized restrictive covenant cases now before the Supreme Court" 
but raise different constitutional issues. In the covenant litigation the Supreme 
Court must decide whether judicial enforcement of express private agreements 
to discriminate is state action. In the instant cases the question is at what point 
state aid becomes so important to the construction of “private” housing devel- 
opments that discrimination by the private owners becomes discrimination by 
the state. The Dorsey case presents the additional issue of whether, even apart 
from state aid, the proprietors of a large housing project exercise power which is 
so analogous to state power that they may not discriminate. A Supreme Court 
decision either way in the covenant cases, then, although useful as an index of 
current judicial thinking, would not control the instant cases. And it is probable 
that it is the instant cases which contain the more explosive constitutional 


The Dorsey decision was based in part upon the conclusion that omission of 


974 .N.Y.S. 2d 220, 226 (1947). The court was thus able to conclude that ‘*. . . defendants 
may exercise the usual powers and functions of an owner of a privately owned and controlled 
apartment house, and . . . may, in managing the property, select its tenants upon any basis 
which, in its judgment, is most likely to insure the success of the project and the safety of its 
investment.” Ibid. , at 225. 


" New York Supreme Court No. 44213-47. 


™ The Supreme Court has recently heard oral argument in four restrictive covenant cases, 
noted in 15 Univ. Chi. L. Rev. 193 (1947). The Review has followed carefully the postwar 
development of the covenant litigation. See Kahen, Validity of Anti-Negro Restrictive 
Covenants, 12 Univ. Chi. L. Rev. ret oe (1945); Anti-Discrimination Legislation and Inter- 
national Declarations as Evidence of Public Policy Against Restrictive Covenants, 13 Univ. 
Chi. L. Rev. 477 (1946). A comprehensive review and criticism of all aspects of the covenant liti- 
gation is to be found Segregation by State Court Enforcement of Re- 


in Housing, 57 Yale L. J. 426 (1948). 
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a non-discrimination provision in the Redevelopment Companies Law and in- 
clusion of such a provision in the Public Housing Law” indicated a legislative 
intent not to prohibit discrimination by redevelopment companies." This view 
may appear to have merit, especially since the legislatures of several of the 
states that have adopted laws similar to the Redevelopment Companies Law 
have included in them express anti-discrimination provisions.'* But considera- 
tions of legislative intent cannot foreclose the constitutional issue. Regardless 
of state legislation the Fourteenth Amendment would seem to forbid dis- 
crimination in projects entirely state-operated. In such a case the discrimination 
would constitute undoubted state action. The best case is probably Buchanan ». 
Warley," in which the Supreme Court held that an ordinance zoning the city of 
Louisville on a racial basis violated the Fourteenth Amendment. The specific 
ground of the decision was that the ordinance, by restricting the seller’s right 
of alienation, deprived him of property without due process of law; but the 
Court said also that the occupancy and necessarily the purchase and sale of 
property cannot be prohibited by the state solely because of the color of the 
proposed occupant.** 

The plaintiffs’ contention that a project made possible by extensive public 
aid is subject to constitutional limitations,even though nominally private, merits 
careful consideration. The contention took the form of an attempt to spell out 
an agency in the defendants to implement state and city purposes in slum 
clearance and in low-rent housing. The defendants refuted the agency argument 
by pointing out that the City could not legally have undertaken such a project 


as Stuyvesant Town.'? However, the plaintiffs’ position would not seem to 
depend upon the establishment of an agency in the orthodox sense; certainly 


™ New York Public Housing Law (McKinney, 1945) c. 808, § 223. See the discussion note 
8 supra. 

%8 The Court said: ‘‘. .. a rather narrow question is here presented; that is, whether our 
statute books contain any specie provision against discrimination in housing on the ground 
of race, color, creed or religion. . - [I]t is to be noted that, not only were unsuccessful at- 


Co ineriramenn Sam ene- Sn Sian Sate hers. £9 tp 20 provide. « . However, . 
efforts were successful so far as they concerned the Public Housing Law and the Adminis 
ae tia Ghee Stuyvesant Town Corporation, 74 N.Y.S. 
ad 220, 223 (1947). 


™4 Ind. Stat. Ann. (Burns, 1945) c. 48-8503(b); Pa. Stat. Ann. (Purdon, 1946) tit. 35, 
O s7as(8); Ie. Rev. Stat. (1947) ¢. 674, § 82 which provides that no deed of conveyance of 

the Land Clearance Commission or any subsequent owner shall contain a racial or religious 
restrictive covenant. 


S$ 245 U.S. 60 (1917). Accord: City of Richmond v. Deans, 281 U.S. 704 (1930); Harmon 
v. Tyler, 273 U.S. 668 (1926). 

* For an excellent discussion of the case see McGovney, Racial Segregation by State 
Coe Earent S Srnre Ammann Coenen, Sy COmAnaR fe Deny Ty 
constitutional, 33 Calif. L. Rev. 5 (1945). 


*7 See discussion note 8 supra. 
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none of the parties to the contract intended, for example, that the City should 
be liable for the torts of Stuyvesant Town Corporation. The thrust of the 
position seems to be rather that an interdependent, cooperative relationship 
was entered into whereby the City and the defendants, each proceeding within 
the limits conferred under constitutional and statutory authority, have jointly 
made Stuyvesant Town possible. It is plain that without the Redevelopment 
Companies Law there would have been no Stuyvesant housing project. The 
City could have undertaken another type of housing project by itself under the 
Public Housing Law. The Metropolitan Life Insurance Company, as it has else- 
where done,’* could have constructed housing through its own resources without 
the benefit of condemnation and tax exemption. But Stuyvesant Town, dis- 
placing a slum area in the heart of Manhattan, incorporating city streets, and 
providing moderate rental housing for 24,000 people, could have been achieved 
only by the cooperation of the city government and private capital as enabled 
by the Redevelopment Companies Law."® The extent of the state’s interest and 
initiative is indicated by the fact that the City would have saved approxi- 
mately $33,000,000 if it had simply bought the land and presented it to Metro- 
politan as a gift instead of providing for a twenty-five-year tax exemption on 
the improvements.” 

Because interdependent public and private activity comprised the indis- 

* Metropolitan Life Makes Housing Pay, 33 Fortune 133 (April, 1946). 


* New York Redevelopment Companies Law (McKinney, 1943) c. 234, § 3402 declares, 
scoped cmap yr erates ast pole pares weir sdy- tar gh pata Sp ig ig 

borhood rehabilitation of substandard and unsanitary areas; that this cannot be done by the 
Bert ava nce aon that provision must be made to encourage the invest- 
ment of funds engaged in providing redevelopment facilities to be constructed according to 
the requirements of city plansing end in effectuation of official city plans, and regulated by 
law as to profits, dividends, and 


migh' calculated 
amount of the exemption for future years.” Blum and Bursler, Tax Subsidies for 
ing, 15 Univ. Chi. L. Rev. 255, 269 (1948). In either event it is clear that the cost 
exemption is much greater than the cost of the land. 
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pensable basis of the project’s existence and will control its future, it is reason- 
able to regard the power lodged in Stuyvesant Town Corporation as a manifes- 
tation of governmental power and subject to its limitations. In a group of recent 
decisions the courts have indicated a willingness to restrain even “private” 
organizations from discriminating when their status and functioning were so 
dependent upon legislation as to render them virtually “quasi-public.” In Kerr 
v. Enoch Pratt Free Library,™ the closest in point of these cases, a library had 
been founded with a private grant of more than a million dollars conditioned 
upon an annual contribution by the city of $50,000 towards its maintenance, 
and the state had passed a statute authorizing the city to accept the grant. It 
was held that the self-perpetuating board of trustees appointed by the settlor 
could not bar a Negro from the library’s school for librarians merely because of 
her race. The Fourth Circuit Court of Appeals was of the opinion that the state 
aid was so extensive that it would be unrealistic to regard the library as an 
entirely private organization. The court concluded, therefore, that the dis- 
crimination by the trustees was tantamount to state action. The court said: 
“How can the well known policy of the Library . . . be justified as solely the 
act of a private organization when the state, through the municipality, con- 
tinues to supply it with the means of existence?” In Betts v. Easley** the Kansas 
Supreme Court construed the Railway Labor Act,?4 under which a union hada 
closed-shop contract, as permitting the union to exclude Negroes from par- 
ticipation in collective bargaining and on this basis held the statute uncon- 
stitutional under the Fifth Amendment as a discriminatory exercise of federal 
power. This decision followed Steele v. Louisville & Nashville R. Co.,*5 in which 
the Supreme Court upheld the constitutionality of the Railway Labor Act by 
construing it to require that the union use its bargaining power derived from the 
statute in a non-discriminatory way. The Court indicated, however, that had 
the statute conferred power on the union to discriminate, its negotiation of the 
contract would have been discriminatory federal action.” In addition, there are 
the well-known “white primary” cases. Although these cases are distinguish- 
able in that they involve, in a special context of studied avoidance, the federally 
guaranteed right to vote in federal elections,*” they are further indications of a 
trend. In the latest of these cases to reach the Supreme Court, Smith 9. All- 
wright,** it was held that the action of the Democratic Party of Texas in exclud- 


* 149 F. ad 212 (C.C.A. 4th, 1945). * Tbid., at 219. 

% 161 Kan. 558, 169 P. ad 831 (1946), noted 14 Univ. Chi. L. Rev. 292 (1946). For further 
discussion see Judicial Intervention in Internal Affairs of Labor Unions, 14 Univ. Chi. L. 
Rev. 479 (1946). 

*4 48 Stat. 1185 (1934), 45 U.S.C.A. § 151 (1943). 

% 323 U.S. 192 (1944). * Tbid., at 198, 199. 

*? United States v, Classic, 313 U.S. 209 (1941). 


** 321 U.S. 649 (1944). Beginning with Nixon v. Herndon, 273 U.S. 536 (1927) in which it 
was held that the the state could not by statute exclude Negroes from the Democratic primary 
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ing Negroes from the primary election was state action subject to constitutional 
limitations. The Court said: ‘“The party takes its character as a state agency 
from the duties imposed upon it by statute; the duties do not become matters 
of private law because they are performed by a political party.” 

The constitutionality of the discrimination practiced by Stuyvesant Town 
may be questioned on another basis. In Marsh v. Alabama** the Supreme Court 
held that the managers of a company-owned industrial town could not con- 
sistently with the First and Fourteenth Amendments deny to a Jehovah’s Wit- 
ness, on the ground that she was trespassing, the right to use the streets for the 
distribution of religious literature. In reversing her conviction under a statute* 
which made trespass after warning a crime, the Supreme Court said: ‘“The 
managers appointed by the corporation cannot curtail the liberty of press and 
religion of these people consistently with the purposes of the constitutional 
guarantees.”’3* “‘Since these facilities are built and operated primarily to benefit 
the public and since their operation is essentially a public function, it [the com- 
pany town] is subject to state regulation.” In the Marsh case the company 
town appeared to have the same facilities and functions as any ordinary mu- 
nicipality and therefore was required, like an ordinary municipality, to main- 
tain freedom of speech, press, and religion. Stuyvesant Town presents a similar 
case; it has residential buildings, shopping facilities, streets, postal service, and 
playgrounds and appears to be simply a part of New York City, just as the 
company town in the Mak case appeared to be part of the surrounding city of 
Mobile. 

The Marsh case might be distinguished, however; therein the Court was 
enforcing explicit and jealously guarded civil rights—freedom of speech, press, 
and religion*+—whereas in the instant cases the right asserted is more general: 
the right not to be denied equal protection of the laws. The New York trial 
court stated that the civil rights article of the state constitutions created no 

































election, and ending in the Smith case, which overruled Grovey v. Townsend, 294 U.S. 669 
(1935), each successive attempt by the State of Texas to detach itself from the Democratic 
so as to avoid constitutional limitations has failed. Nixon v. Condon, 286 U.S. 73 
agama a -euledy adereretperemip hee aeagdle arg rity oaeapery = gen | 
of the Democratic Party to be state action; cf. Elmore v. Rice, 72 F. Supp. 516 (S.C., 1947), 
aff'd Rice v. Elmore, 165 F. 2d 387 (C.C.A. 4th, 1948), noted 15 Univ. Chi. L. Rev. 756 (1948), 
wherein it was held that the Democratic Party of South Carolina could not constitutionally 


exclude Negroes from the primary election even though all laws relating to primary elections 
had been repealed. 













* Smith v. Allwright, 321 U.S. 649, 663 (1944). 3° 326 U.S. sor (1946). 
* Ala. Code Ann. (Mitichie, 1940) tit. 14, §426. 
* Marsh v. Alabama, 326 U.S. so1, 508 (1946). 33 Thid., at 506. 





* Murdock v. Commonwealth of Pennsylvania, 319 U.S. 105 (1943), and cases cited therein. 

% N.Y. Const. Art. 1, § 12 provides: ‘‘No person shall, because of race, color, creed, or 
religion, be subjected to any discrimination in his civil rights by any other person or by any 
firm, corporation, or institution, or by the state or any agency or subdivision of the state.” 
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new civil rights and that there is no civil right not to be discriminated against 
in housing.** Nonetheless, if Stuyvesant Town’s exclusion of the plaintiffs be- 
cause of race amounts to state action it transgresses the prohibitions of the 
Fourteenth Amendment. Probably under the doctrine of the Marsh case 
Stuyvesant Town may not inhibit the freedom of speech or religion of persons 
entering its streets. Whether or not the Marsh doctrine is broad enough to 
bridge the gap between the rights to freedom of speech and religion and the 
asserted right not to be subjected to racial discrimination by a corporation 
allegedly exercising powers analogous to state power can only be speculated 
upon. If it were possible to determine from the Marsh case whether there the 
company town could have denied residential facilities to Negroes, the question 
would not be so difficult in the instant cases. But the following language in 
the Marsh case, which contrasts markedly with the language of the Court in 
the instant cases,3? suggests an answer: 

chat the corpeention’s tight wo contol he inhabitants of Chickaney 
is coextensive with the right of a homeowner to regulate the conduct of his guests. We 
cannot accept that contention. Ownership does not always mean absolute dominion. The 
more an owner, for his advantage, opens up his property for use by the public in gen- 
eral, the more do his rights become circumscribed by the statutory and constitutional 
rights of those who use it.3* 

The fact that Metropolitan is constructing a project in New York known as 
Riverton for exclusive occupation by Negroes impelled the plaintiffs to fore- 
close the “equal but separate facilities” argument, not actually made by de- 
fendants, by pointing out** that the Riverton project is subject to the city 


ordinance forbidding discrimination in tax-exempt projects.“ Riverton there- 
fore cannot be maintained exclusively for Negroes and cannot be held out as a 
“separate but equal facility.” In the states which follow the doctrine it may 
constitute a defense to an action similar to the instant cases. But the doctrine 
has suffered considerable attrition since it was laid down by the Supreme Court 
fifty years ago in Plessy v. Ferguson;* the Court has been increasingly insistent 
upon the “equal” aspect of the formula“ and it is probable that proprietors of 


* Dorsey v. Stuyvesant Town Corporation, 74 N.Y.S. 2d 220, 222-23 (1947). 

31 Note 9 supra. 

#* Marsh v. Alabama, 326 U.S. so1, 505-6 (1944). 

3° Dorsey v. Stuyvesant Town Corporation, Brief of Plaintiffs in Support of Motion for 
Temporary Injunction p. 40 (July, 1947). 

# Administrative Code of the City of New York § J. 41-1.2 (July, 1944). 

# 163 U.S. 537 (1896). 

# Sipuel v. Board of Regents of the University of Oklahoma, 68 S. Ct. 299 (1948); Mis- 
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housing projects seeking to defend the legality of their discrimination on the 
basis of the Plessy case would have to make a clear showing of the availability 
of genuinely equal facilities. 

The economic justification for Metropolitan’s position—the notion that 
Negro occupancy would cause a white exodus with a consequent diminution in 
the value of the property—was disclosed by the defendants’ allegation that if 
they were enjoined from discriminating they would be deprived of valuable 
property rights without due process of law. Although in the past this position 
may have been tenable, the present housing shortage renders it virtually nuga- 
tory. Moreover, interracial occupancy of housing projects, including wartime 
projects built for higher income tenancy, has in general been economically and 
socially successful. Therefore, were the cases to turn on the due process ques- 
tion, it is difficult to perceive in what respect the defendants could claim that 
they would be damaged. Furthermore, if a property value has been maintained 
only because of an unconstitutional discrimination, its owner can scarcely ex- 
pect to be compensated for a decline in the value resulting from elimination of 

Since the Polier and Dorsey actions each seek the same ultimate result, the 
question arises whether the substantive question is any different if presented 
one way or the other and whether the ultimate result is more likely to be 
achieved through one course or the other. Since the plaintiffs consolidated both 
cases for appeal, it is apparent that they regarded the substantive issues as the 
same. However, a taxpayer’s suit to enjoin allowance of the tax exemption by 
the City as long as the defendants continue to discriminate attacks immediately 
and directly the state aid, assumes at once the presence of state action without 
regard to whether the project is public, quasi-public, or private, and leaves only 
the question of whether the admitted state action is sufficiently connected with 
the discrimination. It is true that the Dorsey case raises the same question, but 
it does not do it with the same directness or with the same rhetorical force. 
For example, if Metropolitan were the subsidized owner of many scattered, indi- 
vidual dwelling units instead of an entire housing project, the analogy of the 
Marsh case, upon which the Dorsey action leans so heavily, would not be ap- 
plicable. The only question would be whether the state aid was of such quantity 
and quality that the discrimination constitutes state action. When the issue is 
placed in such sharp relief it might be difficult for a court to decide the case 
merely by determining that the project involved was not public, which is 
essentially all that the Court decided in the Dorsey case in order to reach its 
decision. 

A possible result of a final decision favorable to the plaintiffs in the Polier 
case might be continued discrimination by the companies despite the injunction 
upon the state aid. Although the companies would then suffer a loss, they could 


® Annual Conference of Racial Relations Advisers, Experience in Public Housing Projects 
Jointly Occupied by Negro, White, and Other Tenants 4 (1944). 
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continue to discriminate. A more likely result, however, would be admission of 
Negroes to the project in order that the subsidy be continued. 

Although the companies in the instant case admitted they were discriminat- 
ing, it is probable that in similar cases there would be denials. Difficult prob- 
lems of proof would then be presented. Experience of the temporary federal 
Fair Employment Practice Commission and of various state Fair 
Practice Commissions indicates, however, that most problems of proof of dis- 
crimination and of the administration of remedies have not been insurmount- 
able.‘ In the case of a large housing project mere reference to the percentage of 
Negro tenants to Negro applicants otherwise eligible as compared to the per- 
centage of white tenants to white eligible applicants should indicate whether 
discrimination is being practiced. There seems, then, to be no reason why an 
injunction would not be appropriate and adequate if the plaintiffs in the 
Dorsey case were entitled to relief.“ Difficulty would arise if a few Negroes were 
being accepted as tenants; under such circumstances Negroes suing to enjoin 
discrimination might prove statistically that the project was discriminating, 
but they might not be able to prove that the project had discriminated against 
them personally. In an action such as the Polier case, however, which seeks to 
enjoin the state aid, there is no necessity to prove that any particular individual 
has been discriminated against; so if a cause of action could be maintained, the 
only proof required would seem to be statistical evidence that the project was 
discriminating in general. 

An ultimate decision for the plaintiffs in the instant cases might well mark an 
extension of the guarantees of the Fourteenth Amendment beyond that which 
has generally been considered their scope. A number of state-subsidized ac- 
tivities, previously regarded as “private,” might become subject to attack for 
discrimination, either directly by injunction or by loss of subsidy. For example, 
the Federal Housing Authority might not be permitted to insist, as it has fre- 
quently done in the past, upon protection by racial restrictive covenants of the 


«See Report of the President’s Committee on Civil Liberties, § 4 (1947); Hunt, The Pro- 
posed Fair Employment Practice Act: Facts and Fallacies, 32 Va. L. Rev. 1 (1946); Murray, 
The Right to Equal Opportunity in Employment, 33 Calif. L. Rev. 388 (1945). 

4 Query whether the result would be res judicata as to all persons similarly situated. The 
class to be bound is very large, but not undefinable. It would seem to comprise all persons whe 
might, apart from their race, be eligible for occupancy and who might seek occupancy. 

A minority policy holders’ derivative suit might be an additional type of action that could 
have been brought, but the obstacles to maintaining such a suit under the circumstances 
would seem prohibitive. But see Shareholder Derivative Suit as a Check on Corporate Anti- 
Labor Policies, 15 Univ. Chi. L. Rev. 423 (1948). 


# As far back as the Civil Rights Cases, 100 U.S. 3 (1883), which first held that it is only 
state action that is limited by the 14th Amendment, Justice Harlan, dissenting at 26, 37-43; 
maintained that the discrimination practiced by the defendant hotels, railroads, and theaters 
constituted state action because their existence was made possible through various forms of 
governmental privilege and subsidy. A decision in favor of the plaintifis in the Stuyvesant 
Town litigation would thus appear to cut deeply into the doctrine of the majority decision in 
the Civil Rights Cases. ’ 
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value of property on which it guarantees loans.‘? Even in the absence of legisla- 
tion private employers receiving government priorities or engaged on public 
works might not be allowed to discriminate. Corporations benefiting from postal 
or tax subsidies, from eminent domain, or from other special privileges such as 
tariff subsidies might be held to exercise state power for these purposes. A. dif- 
ficult problem would thereby be posed: the courts would have to determine at 
what point subsidies, obvious or hidden, become so extensive that a recipient’s 
discrimination is state action subject to constitutional limitations. Probably a 
decision in the Stuyvesant litigation enjoining the discrimination or the tax 
subsidy could be limited in its application as a precedent to cases in which the 
recipient of the state aid has been organized especially to take advantage of it 
in the accomplishment of a public purpose, in which it appears that the recipient 
cannot accomplish the purpose without the aid, and in which extensive and pro- 
longed public controls are exercised, Nevertheless, the examples cited indicate 
on how wide a legal front the fight to enlarge the scope of the Fourteenth 
Amendment is likely to be fought.“ 

Even if the cases are restricted in their application as precedents, the final 
outcome of the Stuyvesant Town litigation will unquestionably influence the 
future pattern of housing in the United States. An estimated 39 per cent of the 
dwellings in the nation are substandard, and urban redevelopment has become 
a principal device for rebuilding depressed areas.‘* Twenty-three states and the 
District of Columbia now have some type of urban redevelopment legislation, 
and bills are now pending before the legislatures in thirteen additional states ;5° 
but anti-discrimination provisions have been included in only a few of the re- 
development laws similar to the New York law.™ An important element of this 
process is the role played by insurance companies in determining the living con- 
ditions of much of the population. Although not all of its projects are being con- 
structed under redevelopment laws, it is noteworthy that when its current 
projects are completed Metropolitan will be landlord to 100,000 people.” The 

# Hearings before Senate Committee on Banking and Currency on S. 1592 (part 2), 79th 
Cong. rst Sess., at 759 (1945). 


# Some implications of enlarging the concept of state action are set forth in Hale, Rights 
Under the Fourteenth and Fifteenth Amendments Against Injuries Inflicted by Private 
Individuals, 5 Lawyers Guild Rev. 627 (1946), and in Miller, Individual Invasion of Individual 
Rights, 3 Nat. Bar. J. 126 (1945). 

# Statement of John B. Blanchford, Jr., former National Housing 
the Subcommittee on Housing and Urban Clete ee ti teinees 
Post War Economic Policy and Planning, 79th Cong. rst Sess., at 1233-37 (1945). 

® National Housing Agency, Comparative Digest of the Principal Provisions of Urban 
yes eagle ee (par). For a discussion of tax-exemption provisions see Blum 
and Bursler, Tax Subsidies for Rental Housing, 15 Univ. Chi. L. Rev. 255 (1948). 

* Statutes cited note 14 supra. 

* Testimony of George Gove, vice-president of the Metropolitan Life Insurance Co., 
before the Senate Committee on Banking and Currency, 80th Cong. 1st Sess. no (1947). 
Metropolitan has constructed housing projects in New York City, Los Angeles, San Francisco, 
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nation as a whole might well benefit were insurance companies with their vast 
influence in the commercial and industrial life of the country to have a financial 
stake in the success of interracial housing projects. 


THE RIGHT TO VOTE IN SOUTHERN PRIMARIES 

Four years ago South Carolina made the latest move in the game of constitu- 
tional chess which the southern states have long been playing with the Supreme 
Court on the question of the “white primary.” The South Carolina legislature 
repealed every statute relating in any way to primary elections or political 
parties,’ and proposed a constitutional amendment,’ subsequently ratified? by 
the voters at the general election of 1944, which eliminated every reference to 
“primary” and “political party” in the state constitution. The Democratic 
state convention then met and adopted a set of regulations embodying virtually 
all the provisions previously contained in the repealed statutes. By this action 
it was hoped to circumvent the rulings in Smith v. Allwright* and United States ». 
Classic,5 and thus enable the Democratic Party, in the guise of a private club, to 
retain an all-white primary. In an action for a declaratory judgment to deter- 
mine the rights of Negro voters under the new primary rules, the federal district 
court held that in the South Carolina Democratic convention the “people of the 
State .. . had enacted” what amounted to “custom, usage, or regulation” of 
the state, and that such state action depriving the Negro plaintiff and others 
similarly situated of the right to vote violated the Fifteenth Amendment of the 
federal Constitution.* On appeal, the circuit court affirmed the decision, but on 


the ground that the South Carolina primary is an integral, inseparable part of 
the election machinery of the state, and when party officials deny the Negro a 
vote in what is a part of the state’s election machinery, they are exercising state 
power for an unconstitutional purpose. Rice ». Elmore.’ 


and Alexandria, Virginia and has over $20,000,000 invested in housing. Metropolitan Life 
Makes Housing Pay, 33 Fortune 133 (April, 1946). en ae Soe ae 
the investment that it has. 


Insurance Commission in eee een eee wremere Coow toe FM 8 ie 
tt othe 5 OSS ett See constantly earned its statutory 6% on its New 
York and other housing projects. Metropolitan Life Makes Housing Pay, 33 Fortune 133, 

209 (April, 1946). 

*S.C. Acts Extra. Sess. 1944, Nos. 688-839. In 1943 the Legislature had repealed forty-five 
code provisions governing the conduct of the primary effective June 1, 1944. S.C. Acts 1943, 
No. 63. 

*S.C. Acts Extra. Sess. 1944, No. 830. 

3S.C. Acts 1945, No. 11, whereby the amendment to Article II, § 10 of the Constitution 
was adopted by the voters at the general election of 1944. 

43a1 U.S. 649 (1944). 5 313 U.S. 299 (1941). 

* Elmore v. Rice, 72 F. Supp. 516 (S.C., 1947), aff’d on other grounds, Rice v. Elmore, 
165 F. 2d 387(C.C.A. 4th, 1947), noted in 33 Iowa L. Rev. 412 (1948). 

7 Rice v. Elmore, 165 F. 2d 387(C.C.A. ath, 1947), cert, den. 16 U.S.L. Week 3314 (1948). 
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To frustrate each of the long succession of attempts to keep the Negro from 
voting, the courts have relied upon two major weapons: “state action” and the 
“right to vote.” Racial discrimination in any election by organs of a state is 
labeled “state action” in violation of the Fourteenth and Fifteenth Amend- 
ments. But acts of individuals which are not “state action” may still be unlawful 
if they deprive a qualified elector of the “right to vote” in contravention of the 
federal Constitution and the Civil Rights Act.* To meet each new southern 
ittempt at Negro disfranchisement the federal courts have either had to dis- 
cover “state action” where none had been found before, or to broaden the pro- 
tection extended te the “right to vote” by the Constitution. 

The first of these methods has been called into play more frequently. The 
“grandfather clauses”** were declared unconstitutional as thinly disguised legis- 
lative attempts at disfranchisement."* Next, it was held that a state law directly 
forbidding Negroes to vote in Democratic primaries violated the Fourteenth 
Amendment.” Southern efforts then turned to attempts at divorcing the act of 
discrimination from any recognized state activity. But the discriminatory regu- 
lations of the Texas Democratic state executive committee, when authorized 
by the legislature to prescribe the qualifications for voting in the Democratic 
primary, were struck down by the Supreme Court as “‘state action.””"* Not long 


* The federal right to vote stems from Article I, Sections 2 and 4, and the Fourteenth, 
Fifteenth, Seventeenth and Nineteenth Amendments to to the Constitution. For the purpose of 





except as to the Places of Chusing Sena- 





at any time by Law make or alter such 
tors.” 


























* The criminal provisions of the Civil Rights Acts are Sections 19 and 20 of the Criminal 
Code, 35 Stat. 1092 (1909), 18 U.S.C.A. §§ 51, 52 (1927). Section 51 provides: “If two or more 
persons conspire to injure, oppress, threaten, or intimidate any citizen in the free exercise or 
enjoyment of any right or privilege secured to him by the Constitution or laws of the United 
States, or because of his having so exercised the same, . . . they shall be fined not more than 
$5,000 and imprisoned not more than ten years, and shall, moreover, be thereafter ineligible 
to any office, or place of honor, profit, or trust created by the Constitution or laws of the 
United States.” 

Section 52 provides: ‘“Whoever, under color of any law, statute, ordinance, regulation, or 
custom, wilfully subjects, or causes to be subjected, any inhabitant of any State, Territory, 
or District to the deprivation of any rights, privileges, or immunities secured or protected by 
the Constitution end laws of the United States, or te didiesent puniehenenta, pains, or penalties, 
on account of such inhabitant being an alien, or by reason of his color, or race, than are pre- 
scribed for the punishment of citizens, shall be fined not more than $1,000, or imprisoned not 
more than one year, or both.” 

These clauses set up a literacy qualification for voting, excusing from the qualification 
ine who had been entitled to vote In 1867 ad ther descendants, nd Civil War veterans and 
descendants 








™ Guinn v. United States, 238 U.S. 347 (1915). 
™ Nixon v. Herndon, 273 U.S. 536 (1927). 
% Nixon v. Condon, 286 U.S. 73 (1932). 
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after, however, the Court, in Grovey v. Townsend," refused to go so far as to 
call that same discrimination, prescribed by the same committee without any 
delegation of authority from the state, the action of the state. 

When the scope of “state action” thus seemed to have been delineated, fresh 
impetus was given the movement for nondiscriminatory suffrage by the Classic 
decision,"5 where, in extending the Constitutional “right to vote” to primary 
elections at which candidates for national office were chosen, the Court cast 
doubt on the validity of the Townsend decision. The extension of the “right to 
vote” to include primary as well as general elections parallels the development 
of greater state responsibility for free and equal voting. In the process of exten- 
sion, the source of the right to vote—basic to all the suffrage cases and to the 
whole pattern of attempted disfranchisement in the South—has become more 
firmly established in the federal Constitution. 

The underlying principle of the cases dealing with disfranchisement is that 
rights derived from the national Constitution can be protected by federal law 
against any encroachment, state or individual; but where the right derives from 
the constitution and laws of the state the federal constitutional sanctions apply 
only to “state action.” Thus it was thought that the attempt in Nizon ». 
Herndon* to discriminate in the primary was an attempt to regulate a right not 
protected by the federal Constitution, but a right derived from state sover- 
eignty. It is not questioned that the right to vote at a purely state or municipal 
election springs from the laws and constitution of the state itself.7 But the 
state-derived right is a qualified one. The Fourteenth, Fifteenth, and Nine- 
teenth Amendments place limitations upon the powers of the states in the 
execution of their otherwise unlimited right to prescribe the qualifications of 
voters in the election of state officers."* No state may deprive any qualified voter 
of the right to vote in any election, state, national, or municipal, because of 
“race, color, or previous condition of servitude,” or sex, or by providing an 
unreasonable and arbitrary voting requirement.'® Thus, the discrimination prac- 
ticed in Nixon v. Herndon was struck down as “state action” without extending 
the federal “right to vote.” The case illustrates the yeoman duty which the 


™ a95 U.S. 45 (1935). 
*S United States v. Classic, 313 U.S. 299 (1941). 
%* 273 U.S. 536 (1927). 


™ Karem v. United States, 121 Fed. 250 (C.C.A. 6th, 1903); United States v. Stone, 188 
Fed. 836 (D.C. Md., 1911). 


*8 Smith v. Allwright, 321 U.S. 649 (1944); United States v. Stone, 188 Fed. 836 (D.C. Md., 
1911); Karem v. United States, 121 Fed. 250 (C.C.A. 6th, 1903); cf. Parker v. Brown, 317 
U.S. 341, 359-60 (1943). 

** Although no case has arisen, it is presumed that such voting requirements as paar 
residence in the state and/or $10,000 of property would violate the “reasonableness” standard 
of the Fourteenth Amendment. But see Kallenbach, Constitutional Aspects of Federal Anti-Poll 
Tax Legislation, 45 Mich. L. Rev. 717, at 730 et seq. (1947). Professor Kallenbach apparently 
believes that such requirements would not violate the suffrage amendments in the absence 
of conflicting federal legislation. j 
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concept of “‘state action’’ has been called upon to perform—all that is required is 
to find the tinge of state authority behind the discriminatory action. 

The amendments which qualify state action, however, may not be invoked 
against individual action.** In order to enforce Congressional sanctions against 
an individual, the right violated must be shown to be derived from the national 
government. So, when the “state action” concept seemed, in Grovey v. Townsend, 
to have lost its stretching power, the only alternative left to the Negro voter was 
to appeal to the courts for a declaration that his right to vote in a primary elec- 
tion stemmed from the federal Constitution. Such a decision would protect him 
from the discriminatory action of Democratic primary election officers who were 
held not to be officers of the state. Consequently an action was brought in the 
federal courts against Louisiana election officials for fraud in violating Sections 
19 and 20 of the Criminal Code.”* 

The decision of the Supreme Court in that case, Umited States v. Classic,” may 
be called the genesis from which later cases, including the instant. decisions, 
have sprung. The Classic case clarified the derivation of the right to vote, and 
gathered the primary election into the constitutional fold. It has long been 
accepted law that the right to vote for representatives in Congress is conditioned 
by the Constitution and laws of the United States.*? It is also established that in 
the absence of Congressional legislation enacted in the exercise of such constitu- 
tional powers, the right to vote for representatives in Congress is subject to 
state regulation.** A hazy conception of the latter doctrine has sometimes re- _ 
sulted in the belief that the right to vote for representatives in Congress is 
derived from the states.** But the Classic opinion dispelled this notion with the 
flat declaration that the right to elect national officers is derived from the na- 
tional government and protected by Congressional enactment.” The decision 


* Hodges v. United States, 203 U.S. 1 (1906); United States v. Harris, 106 U.S. 629, 637 
(1882); United States v. Reese, 92 U.S. 214 (1875); cf. United States v. Cruikshank, 92 U.S. 
$42 (1875). 


% 35 Stat. 1092 (1909), 18 U.S.C.A. §§ 51, 52 (1927), quoted note 9 supra. 
* 313 U.S. 299 (1941). 


3 Aczel v. United States, 232 Fed. 652 (C.C.A. 7th, 1916); Guinn v. United States, 238 
U.S. 347 (1915); Felix v. United States, 186 Fed. 685 (C.C.A. sth, 1911); Ex parte Yarbrough 
tro U.S. 651 (1884). 


«4 Swafford v. Templeton, 185 U.S. 487 (1902); Wiley v. Sinkler, 179 U.S. 58, 64 (1900); Ex 
parte Yarbrough, 110 U.S. 651, 663 (1884). 


% See Breedlove v. Suttles, 302 U.S. 277, 283 (1937), where the statement appears that 
“Privilege of voting is not derived from the United States, but is conferred by the state and, 
save as restrained by the Fifteenth and Nineteenth Amendments and other provisions of the 
Federal Constitution, the state may condition suffrage as it deems appropriate.” And see 
Minor v. Happersett, 21 Wall. (U.S.) 162, 170 (1875); United States v. Reese, 92 U.S. 214, 
217-18 (1875); McPherson v. Blacker, 146 U.S. 1, 3839 (1892). 


* United States v. Classic, 313 U.S. 299, 315 (1941): “While, in a loose sense, the right to 
vote for representatives in Congress is sometimes spoken of as a right derived from the states, 
[cases cited note 25 supra] this statement is true only in the sense that the states are author- 
ized by the Constitution, to legislate on the subject as provided by § 2 of Art. I, to the extent 


, 
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then extended the Congressional power to regulate elections to include primary 
elections, setting forth, in a somewhat ambiguous manner, two situations which 
warranted bringing the primary under the protection afforded by the federal 
Constitution. These situations were held to exist 1) when the primary was a 
“necessary step” in the election process and/or 2) when the results of the pri- 
mary were decisive at the general election.*’ State law regulating the primary, 
making the primary a “necessary step” in the elective process, was then found 
to be the basis for overruling Grovey v. Townsend. In Smith v. Alhwright the 
Court held that “when the primary is by law made an integral part of the 
machinery for choosing officials, state and national . . .” action taken by the 
Democratic Party at its state convention disqualifying Negroes from participat- 
ing in the Democratic primary is state action within the meaning of the Fif- 
teenth Amendment.** The freshly invigorated “state action” concept then 
struck down a Georgia attempt at disfranchisement under the authority of the 
Allwright case.” 

The opinion of the circuit court in Rice ». Elmore, while concerned only with 
state action, combines all that has gone before. The primary and election are in 
fact merged, and the whole election is termed an inseparable “two-step process.” 
The primary stage, with or without regulatory law, and even apart from the 


that Congress has not restricted state action by the exercise of its powers to regulate elections 
under § 4 and unde: Article I, § 8, clause 18 of the Constitution.” 

*7 United States v. Classic, 313 U.S. 299, 300 (x9¢2): “The words of §§ 2 and 4 of Article I, 
read in the sense which is permissible and in tional 


But in an earlier portion of the opinion, p. 318, the following statement appears: “Where 
the state law has made the primary an integral part of the procedure of choice, or where in 
fact the primary effectively controls the choice, the right of the elector to have his ballot count- 
ed at the primary is likewise included in the right protected by Art. I, § 2.” (Italics added.) 

Thus, it was not clear whether both conditions were necessary, ee 
re cneeieaseed eaten tianemiens Came ack: This ambiguity 
is reflected in the district and circuit court opinions in King v. Chapman, 62 F. Supp. 639 (Ga., 
seat meter gumnteasel ad 460 (C.C.A. sth, 1946), cert. den. 327 U.S. 800 (1946), 
where the district court used the conclusive aspect of the Georgia primary and the circuit 
court used the “necessary step” aspect to hold the primary an “election” within the meaning 
of the Constitution; see note 29 infra. The same ambiguity is present in the decisions in Rice 
v. Elmore. For comment on this point see Folsom, Federal Elections and the “White Primary,” 
43 Col. L. Rev. 1026, 1030 et seq. (1943); Berry, United States v. Classic, 1 Nat. B. J. 149 
(1941); and Negro Disenfranchisement—A Challenge to the Constitution, 47 Col. L. Rev. 
76, 83 (1947), where the holding is stated to be in the alternative. 

** Smith v. Allwright, 321 U.S. 649 (1944). 

* King v. Chapman, 62 F. Supp. 639 (Ga., 1945), aff’d on other grounds 154 F. ad 460 
(C.C.A. sth, 1946), cert. den. 327 U.S. 800 (1946). It is interesting to note that while the circuit 
court in that case affirmed on the authority of Smith v. Allwright, the district court protected 
the Negroes’ right to vote in the Georgia Democratic primary on the ground that the primary 
was an integral part of the electoral process of Georgia . This is the closest holding to the circuit 
court opinion in Rice v. Elmore. / 
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controlling aspect of the primary, is thus an “election” within the meaning of 
Article I, Sections 2 and 4 of the Constitution. By regulating the general election 
by law the state gives effect to the choice at the primary. The state thus sanc- 
tions the primary result, and the methods used in the primary, and must take 
the responsibility for any discriminatory action practiced in the primary. Ac- 
tion sanctioned by the state is held to be “state action.’’° 

It is to be noted that under the instant ruling and the Classic case the dis- 
franchised Negro is not required to proceed against the state to obtain remedial 
action. Prosecutions might also have been brought against Democratic Party 
officials for depriving Negroes of their right to vote for candidates for national 
office in violation of Sections 19 and 20 of the Criminal Code.* Indeed, had 
the Supreme Court refused to affirm the decision in Rice v. Elmore by extending 
the state action concept so far,* an action against the Democratic Party of- 
ficials would still have been available to the plaintiffs. 

The decision of the circuit court in the Rice case is a victory for free elections 
in the South, though it came too late to affect the 1948 primary. It is certain, 
however, that attempts will be made to circumvent the decision. Southern 
legislators are already discussing the possibility of abolishing the primary sys- 


3° The authorities Judge Parker cites for this doctrine in the circuit court opinion are Steele 
v. Louisville & N. R. Co., 323 U.S. 192 (1944), where it was held that a labor union which was 
authorized by the Federal Railway Labor Act to represent a whole craft of employees could 
not discriminate against Negro members of the craft; and Kerr v. Enoch Pratt Free Library, 
149 F. ad 212 (C.C.A. 4th, 1945), holding that the trustees of a privately established library, 


duty, or supply of state funds, or charter, is a broader application of ‘state action” than either 
of the cited cases. The doctrine of Rice v. Elmore could well bring restrictive covenants, un- 
fair labor practices, and all union discrimination within the unconstitutional realm of ‘‘state 


The law seems to be working around to the position advanced by Justice Harlan in a lone 
dissent in the Civil Rights Cases, 109 U.S. 3, 48 (1883). Invoking the Thirteenth and Four- 
found that the i 


® Note 9 supra. 


# One Supreme Court justice has declared that the state action concept is limited solely 


to the direct exercise of government power; see the concurring opinion of Justice Frankfurter 
in Snowden v. Hughes, 321 U.S. 1, 13 (1944). 


33 The difficulty of obtaining convictions from southern juries for crimes committed against 
Negroes makes this method a less satisfactory answer than the “state action” concept as used 
in Rice v. Elmore. However, if resort must be had to the criminal indictment, this difficulty 
would be obviated somewhat by the fact that the cases would be brought in the federal courts. 


ee 
in the circuit court and for certiorari in the Supreme Court, the state forestalled the 
Supreme Court decision until after the 1948 summer primaries were run off. Under lis pendens 
ie ocals Sone dchled Cid wat eieatiiats Uiating eetheslay sie the Geet dapeattion of 
appeal. 
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tem and reestablishing the nominating convention.* It is expected that nomina- 
tion in convention—a favorite technique of machine control—will accomplish 
by indirection that which is directly forbidden.** But since the use of nominating 
conventions disfranchises the white electorate as well as the Negro, it is a matter 
of lively interest whether the South will go so far. 

Even if the primary be maintained, the Negro faces a thorny road to the 
polling booth. Literacy and character tests provide an almost insuperable ob- 
stacle.27 And while the decision in Rice v. Elmore holds that a political party 
may not discriminate on racial grounds in registering its electors, the party is 
still free to adopt any platform it wishes and to demand that its members sup- 
port that platform.** And there is always the poll tax.*? 

Until a second party is established in the South, the extension of the federal 
right to vote, which reaches individual as well as state action, and its imple- 
mentation through federal legislation, offer the greatest promise of checking the 
disfranchisement of Negroes in the South. The course of future action lies in 
federal regulation of primaries and general elections for national offices, with 
Congress ing the voting qualifications. The Constitutional basis for 
such federal laws arises from the power given Congress to regulate the “manner” 
of holding elections for national offices,** and from the line of decisions, already 
discussed, which assert that the right to vote for federal officers is derived from 
the Constitution. Such federal legislation could not reach discrimination prac- 


7 aetna mene ane seP aur peetenece Lees seta eatates fn) Steet aw Sa 
Herman Talmadge of Georgia is using the reestablishment of the nominating convention as a 
plank in his political platform. 


% For an account of the workings and effects of the nominating convention see 4 Encyc. 
Soc. Sci. 349 (1932), and references there cited. 


37 Alabama’s answer to Smith v. Allwright was the Boswell amendment to the state con- 
stitution, requiring that all voters be “of good character,” and be able to “read and write, 
understand and explain any article of the Constitution of the United States in the English 
language.” There are further requirements that the duties and obligations of citizenship must 
be understood. Ala. Acts 1945, No. 336, ratified by the voters in November, 1946. It is sug- 
gested in a note in 47 Col. L. Rev. 0 WEA Os Sener ons Gon Socasinn of Tees oY: Ener 
U.S. 356 (1886), be applied to such requirements as the “Boswell” amendment. The case 
ga principle that the Constitution prohibits partial administration of laws “fair on 

ace.” 


38 The Mississippi plan of disfranchisement consists of requiring the would-be Democratic 
Party elector to certify agreement with party principles, which include opposition to any anti- 
poll tax law, anti-lynch law, etc. The elector must also swear accord “with the time-honored 
and cherished traditions of the South.” (Law passed at special session of legislature, Mar. 1, 
1947) N.Y. Times, p. 6, col. 3 (Aug. 5, 1947). 


»* For an exhaustive presentation of the constitutional problems presented by the poll 
tax, see Kallenbach, Constitutional Aspects of Federal Anti-Poll Tax Legislation, 45 Mich. L. 
Rev. 717 (1947). 


# Article I, § 4, note 8 supra. For comments favoring such an interpretation see Morrison, 
The Pepper Bill (S. 1280) to Outlaw the Poll Tax in Federal Elections Is Constitutional, 
2 Lawyers Guild Rev. 1 (Sept., 1942); Boudin, Brief in Support of the Pepper Bill, 2 Lawyers 
Guild Rev. 11 (March, 1942). 


i 
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ticed in state and local elections,“ but this limitation makes the curtailment of 
“legal” discrimination in federal elections none the less desirable. 


CIVIL JURISDICTION TO REVIEW COURT- 
MARTIAL PROCEEDINGS 

The petitioner, a private in the United States Army, was tried and convicted 
by an army general court-martial in Germany in April 1945 on charges of rape 
and sodomy. The petitioner sought release from imprisonment by writ of 
habeas corpus in a federal district court, claiming that the court-martial had 
failed to acquire jurisdiction and that he had been denied due process of law. 
The court, through examination of a transcript of the record of the trial, and 
from oral testimony of an officer who had been connected with the proceedings, 
found that in pre-trial examinations the accused, petitioner, was not present 
at the interrogation of witnesses; that he was then confronted by witnesses 
only during an informal “viewing” in which accused was lined up with other 
soldiers and the witnesses were asked to identify the persons they thought had 
committed the alleged attacks; that at no time during such examinations was 
he informed of his right to, or given an opportunity to, cross-examine any of 
the witnesses; that he was brought to trial two days after charges had been 
served on him; that a medical officer who had never had any experience in de- 
fending was appointed as his counsel and that he had only a short conversation 
with this counsel before the trial; that he had expressed his desire to have as his 
counsel a certain officer, known to have had experience in defending, and that 
this officer was never obtained as counsel; and that witnesses requested by him 
were not produced at the trial. The court held that by reason of failure to com- 
ply with Article of War 70° with respect to pre-trial investigation, the court- 
martial was without jurisdiction to try the petitioner, and granted a writ of 
habeas corpus for his discharge from custody. Anthony v. Hunter 

During periods of war, the prodigiously increased burden of administering 
military law reveals inadequacies and inefficiencies which are not otherwise ap- 
parent. The inevitable result of the necessity for speedy military justice ad- 
ministered under the stress of wartime circumstances is the existence of shock- 
ing miscarriages of justice and extreme severity of punishment. An equally in- 
evitable aftermath of war is a deluge of litigation in the civil courts, in which 

* Arkansas has recognized this state of the law by separating the primaries for state and 
federal officials. Ark. Acts 1945, c. 107, held constitutional in Adams v. Whitaker, 195 S.W. 
ad 634 (Ark., 1946). But for a broader view see Professor Kallenbach’s article, op. cit. supra 
note 39, at 731 n. 48, where it is pointed out that constitutional support for the power of Con- 


gress to nullify the poll tax in all elections could be held to stem from Article IV, Section 4 of 
the Constitution, which guarantees a republican form of government to the states. 


* 41 Stat. 802 (1920), 10 U.S.C.A. § 1542 (1946). 
* 71 F. Supp. 823 (Kan., 1947). 
‘ Rheinstein, Military Justice, in Puttkammer, War and the Law 155, 159 (19044). 
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those convicted by military tribunals seek to gain their freedom or mitigation 
of their punishments. The question as to the scope of review exercisable by the 
courts over the proceedings of military tribunals then becomes one of first im- 


The theory of a fundamental dichotomy between the systems of military and 
civil justice has long been the basis of the reluctance of civil courts to question 
the decisions of military tribunals.‘ Thus, under the Constitution, courts-mar- 
tial form no part of the judicial system of the United States.’ It is now estab- 
lished that it is improper to seek relief in the civil courts from decisions of mili- 
tary tribunals by means of the writs of mandamus,‘ prohibition,’ and certiorari.' 
However, courts-martial have been characterized as inferior courts of limited 
and special jurisdiction, and, as such, their decisions are open to collateral at- 
tack.® Virtually the only means for such attack is the writ of habeas corpus.” 

In the instant case, the petitioner claimed his right to release by habeas cor- 
pus on two grounds. He maintained first that the military court was without 
jurisdiction to try him because the provisions of Article of War 70 which pro- 
vide for thorough and impartial pre-trial investigation had not been complied 
with.” His second contention was based on this same assertion, along with ob- 
jections to the failure of the reviewing authority to set aside the verdict for in- 
sufficiency of evidence, the denial of witnesses and of opportunity to prepare for 
trial, the denial of counsel of his own choosing, the designation of an incompe- 
tent person as counsel, the alleged disqualification of certain members of the 
court-martial,” and the failure to advise petitioner as to his rights. The petition- 

4See United States v. Clark, 31 Fed. 710, 713 (C.C. Mich., 1887); Smith v. Whitney, 116 
U.S. 167, 178 (1886); gg a 11 Fed. Cas. 1067, 1069, No. 6347 (C.C. Ky., 1878); 
Lobb, Civil Authority versus Military, 3 Minn. L. Rev. 105, 116 (1919). 

5 United States v. McDonald, 265 Fed. 754 (N.Y., 1920), appeal dismissed, 256 U.S. 705 
ees hina ae 204 Fed. 322 (Me., 1913); In re Vidal, 179 U.S. 126 Say Sh ~— 
States v. Maney, 61 Fed. 140 (C.C. Minn., 1894); Arnold, Military Law, 10 Encyc. Soc 

453, 455 (1933). 

* United States v. Weeks, 259 U.S. 326 (1922). 

7 Wales v. Whitney, 114 U.S. 564 (1885). But sec Smith v. Whitney, 116 U.S. 167 (1886); 
United States v. Maney, 61 Fed. 140 (C.C. Minp., 1894). 

* In re Vidal, 179 U.S. 126 (1900). 

* Ex parte Watkins, 3 Pet. (U.S.) 193, 202 (1830). 

% Stein, Judicial Review of Determinations of Federal Military Tribunals, 11 Brooklyn L. 
Rev. 30, 60 (1941). 

* 41 Stat. 802 (1920), ro U.S.C.A. § 1542 (1946). These provisions, so far as they are perti- 
nent to this case, are as follows: 

re ee ee es neti fas Bibel nell oibee  aaaa 
i i igati At such investigation full opportu- 
nity shall be given to the accused to cross-examine witnesses against him if they are available 
and to present anything he may desire in his own behalf either in defense or mitigation, and the 
investigating officer shall examine available witnesses requested by the accused. 

‘In time of peace no person shall, against his objection, be brought to trial before a general 
court-martial within a period of five days subsequent to the service of charges upon him.” 

™ The facts concerning this claim are not mentioned by the court. They involve substantial- 
ly the contentions that the alleged “law” member of the court-martial was not a lawyer and 
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er argued that these errors individually and collectively constituted a denial of 
due process which entitled him to release by writ of habeas corpus. 

The latter contention of the petitioner raises the issue of the denial of consti- 
tutional rights. An early rule was that in habeas corpus proceedings the court 
is limited solely to a consideration of the jurisdiction of the court below, and 
that as to matters other than this the proceedings and findings of that court are 
unassailable.‘# In the early history of the United States, one of the most impor- 
tant uses of habeas corpus in the federal courts was to secure the release of 
federal officers who had been imprisoned through proceedings in state courts." 
Dissatisfaction with early limitations upon the federal courts in such cases 
prompted a series of extensions by Congress of the scope of inquiry permissible," 
culminating with the acts of 1867 by which the scope of inquiry was extended to 
include a consideration of whether the prisoner “‘is in custody in violation of the 
Constitution or of a law or treaty of the United States.’”* Since the introduction 
of this provision, and especially in the last two decades, there has been an in- 
creasing readiness on the part of the federal courts and the Supreme Court to 
grant relief to persons convicted in state courts where it appears that they were 
denied due process of law.” Unfortunately, in some of these cases the courts 
have not recognized the statutory provisions as actual extensions of the scope 
of inquiry beyond that allowed under the old rule. In attempting to grant relief 
and yet maintain the old rule, they proceeded upon the theory that where a 
trial is conducted in such an unfair and unwarranted manner that “the whole 
proceeding is a mask’’™* and due process is denied, the trial court has abused its 
power and loses jurisdiction to pronounce the sentence.” The result has been an 


was not from the Judge Advocate General’s Department. Article of War 8, 41 Stat. 788 (1920), 
10 U.S.C.A. § 1479 ee eee see Cee ee Ree 
eral’s Department whenever possible 

3 Ex parte Watkins, 3 Pet. ws.) 193 (1830); In re Metzger, 5 How. (U.S.) 176 (1847); 
Ex parte Siebold, 100 U.S. 371 (1879); In re Savin, 131 U.S. 267 (1888); Glasgow v. Moyer, 
es U.S. 420 (1911); Henry v. Henkel, 235 U.S. 219 (1914); Knewel v. Egan, 268 U.S. 442 
1924). 

*«In re Neagle, 135 U.S. 1, 70-73 (1889). 's Ibid. 

* 14 Stat. 385, c. BOND AUSE Ean (1928). ae 
the statute the courts would have made this extension under the Fourteenth Amendment. 

7 Pyle v. Kansas, 317 U. ~ 213 (1942); Waley v. Johnston, 316 U.S. ror en Walker 
v. Sager ge 312 U.S. 275 (1941); Smith v. Sets 312 U.S. 329 (1941); Bowen v. John- 

ston, 306 U.S. 19 (1939); Johnson v. Zerbst, 304 U.S. 458 (1938); Mooney v. Holohan, 

294 U.S. 103 (3998); Moore v. Dempsey, 261 U.S. 86 (1923). The two most recent Supreme 
Court decisions on this point, Carter v. Illinois, 329 U.S. 173 ee Harney, 67 
S. Ct. 1249 (1947), are also cited by the Court in support of the position that in the inquiry 
into whether or not due process has been denied, the court may admit evidence “dehors the 





** Moore v. Dempsey, 261 U.S. 86, 91 (1923). 
In Johnson v. Zerbst, 304 U.S. ee ee ae eee and con- 
victed in a state court without assistance of counsel, the Supreme Court said, “If the accused, 
however, is not represented by counsel and has not competently and intelligently waived his 
constitutional right, the Sixth Amendment stands as a jurisdictional bar to a valid conviction. 
..-” Thid., at 468. 
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unwarranted confusion in the application of the term “jurisdiction.” 
Despite this extension with respect to review of state court decisions, the 
courts until very recently have persisted in applying the old rule where the de- 
cision under attack is that of a military court.** This may undoubtedly be ac- 
counted for by the courts’ reluctance to interfere with military affairs, along 
with their recognition that the Congressional! action in extending the scope of 
habeas corpus was aimed primarily at providing a broader ground for attack on 
the decisions of state courts. In 1943, however, the Circuit Court of Appeals for 
the Eighth Circuit broke away from the strict rule and held that a petitioner is 
entitled to release on habeas corpus petition if it appears that he was denied due 
process in a court-martial proceeding.” A year later, the Circuit Court of Ap- 
peals for the Third Circuit in a lengthy dictum recognized that procedural due 
process is not the same for members of the armed forces as it is for other persons, 
and that for them it is the application of the procedure of military law.” The 
court asserted, nevertheless, that “‘. . . . the due process clause guarantees to 
them that this military procedure will be applied to them in a fundamentally 
fair way.’”** This dictum was relied on in the controversial case of Hicks ». 
Hiatt,?4 where relief was granted to a petitioner on the grounds that numerous 
errors in a court-martial proceeding, with respect primarily to introduction and 
exclusion of evidence, collectively resulted in a “fundamentally unfair” applica- 
tion of military procedure, and thus was a denial of due process. In the Hicks 
case, the errors considered sufficient to warrant relief were less important than 


* See McClaughry v. Deming, 186 U.S. 49 (1901); Ex parte Reed, 100 U.S. 13 (1879); 
v. Hoover, 20 How. (U.S.) 65 (1857); Carter v. McClaughry, 105 Fed. 614 (C.C. Kan., 
1901), aff'd 183 U.S. 365 (1902); Wales v. Whitney, 114 U.S. 564 (1885); Carter v. Woodring, 
92 F. ad 544 (App. D.C., 1937), cert. den. 302 U.S. 752 (1937); Rose v. Roberts, 99 Fed. 948 
(C.C.A. 2d, 1900); Ex parte Henderson, 11 Fed. Cas. 1067, No. 6347 (C.C. Ky., 1878). Even 
in these cases, however, there are to be found some extensions of the common law rule, one of 
the most frequent being the inclusion in the inquiry of a consideration of whether or not the 
sentence pronounced conformed with the law. There are also found dicta to the effect that re- 
lief may be granted on habeas corpus where it appears that not all of the statutory regulations 
governing the proceedings of the court-martial had been compiled with. Dynes v. Hoover, 
supra; Runkle v. United States, 122 U.S. 543, 556 (1887). If such dicta were to be taken at 
face value, it would constitute a tremendous extension of the scope of habeas corpus. That it 
has not been so taken by the courts is apparent from the notable absence of cases granting 
relief on this ground. 
* Schita v. King, 133 F. 2d 283 (C.C.A. 8th, 1943). Upon a rehearing in the district court, 
the petitioner failed to prove the alleged irregularities in the court-martial proceedings and the 
writ was dismissed. Schita v. Cox, 139 F. 2d 971 (C.C.A. 8th, 1944). 


= United States v. Hiatt, 141 F. ad 664 (C.C.A. 3d, 1944). The distinction between pro- 
cedural due process for members of the armed forces and procedural due process for other per- 
sons was made by the Supreme Court in Reaves v. Ainsworth, 219 U.S. 296, 304 (1910). 


*3 United States v. Hiatt, 141 F. 2d 664, 666 (C.C.A. 3d, 1944). 


64 F. Supp. 238 (Pa., 1946). On January 24, 1946, subsequent to the rendering of the 
opinion, the court issued an order dismissing the proceedings in habeas corpus as moot. Ibid., 
at 250. This case is noted in 13 Univ. Chi. L. Rev. 494 (1946); 41 Ill. L. Rev. 260 (1946); 24 
Tex. L. Rev. 503 (1946); 37 J. Crim. L. 304 (1946). 
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the obvious travesties of justice which have impelled the Supreme Court to 
grant similar relief, and the position which would be taken by the Supreme 
Court on a decision such as that in the Hicks case is far from certain.** The facts 
in the instant case present a much stronger argument that due process was 
denied. Nevertheless, in view of the previously mentioned distinction between 
military and civil due process, it is questionable whether even these errors would 
be considered by the Supreme Court as constituting a denial of due process war- 
ranting relief. It was undoubtedly a realization of the dubious character of the 
Hicks decision which motivated the present court to sidestep the due process 
question and base its decision upon the lack of jurisdiction of the court-martial 
because of its obvious failure to comply with Article of War 70. 

In basing its decision on this jurisdictional point, the court was on firmer 
ground. Prior to 1920 there was little statutory regulation of trial procedure for 
courts-martial and, consequently, the convening officers were given considerable 
license in such matters. The general dissatisfaction with the manner in which the 
system of military justice functioned during the first World War prompted the 
extensive revision of the Articles of War in 1920,” which included the introduc- 
tion of procedural regulations such as Article 70. Though the requirements of 
this Article have been criticized as unwarrantably complex and cumbersome,”’ 
Congress deemed them necessary as part of an important general reform aimed 
at the safeguarding of the rights of the accused. In view of their introduction 
under these circumstances, the license assumed by convening officers in cases 
such as the present is indefensible. In 1924 the Judge Advocate General of the 
Army handed down an opinion that: 

The provisions of Article of War 70 with reference to investigating charges are 
mandatory and there must be a substantial compliance therewith before charges can 
be legally referred for trial. A court-martial is without jurisdiction to try an accused 
upon charges referred to it for trial without having first been investigated in sub- 


** The main contentions of the petitioner in the Hicks case were that the investigating 
officer had failed to investigate contentions of the accused which were relative to the charges, 


authority i 
to order a new trial. The Supreme Court and the federal courts have adhered strictly to the 
rule that in habeas corpus proceedings errors of an evidentiary nature will not be reviewed, in- 
Seueach pu Oe de ob well b4-to pinietie Vice Seastlon of en qpgetlinh abit: Th tp Waapibiian, 
327 U.S. 1 (1946); Miller v. Hiatt, 141 F. 2d 690 (C.C.A. 3d, 1944); McMullen v. Squier, 144 
F. ad 703 (C.C.A. ao Nigse ie whalagirsd adh ayy 1 (1942); Carpenter v. Hudspeth, 112 
F. ad 126 (C.C.A. roth, 1940); Harlan he vege end 218 U.S. 442 (1910). It does not seem 
likely that the Supreme Court Court would abandon this rule and inquire into questions such as 
weight of evidence in a habeas corpus proceeding even where denial of due process is alleged. 


* The New Articles of War, 21 Col. L. Rev. 477 (1921); Bauer, The Court-Martial Contro- 

versy and the New Articles of War, 6 Mass. L.Q. 61 Croat); Ansell Military Justice, 5 Corn. 

LQ. 1 (1919); Bogert, Courts-Martial: Criticisms and Proposed Reforms, 5 Corn. L.Q. 18 
1919). 


* The New Articles of War, 21 Col. L. Rev. 477, 480 (1921). 
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stantial compliance with the provisions of Article of War 70 and, in such a case, the 
court-martial proceedings are void ab initio.” 

As was pointed out by the respondent, however, this opinion was expressly 
overruled in an opinion of the Board of Review of the Army in 1943, in which it 
was declared that the provisions of the Article were purely directory, and that 
failure to comply with them had no effect whatever on the validity of the pro- 
ceedings unless it could be shown that the failure “injuriously affected sub- 
stantial rights” of the accused.” 

The court in the instant case, observing that “‘little light is shed upon the 
problem by the conflicting administrative rulings,”** determined that “full ex- 
ploration of the question seems to be dictated.”’* It found that the only case 
decided by an appellate court bearing on the point was that of Reilly v. Pescor,* 
in which it was held that the provisions of Article of War 70 are mandatory and 
that substantial compliance with them is a jurisdictional requirement. It is in- 
teresting to note that the decision in that case was based almost entirely on the 
1924 opinion of the Judge Advocate General. Of course, the opinions of the 
Judge Advocate General and the Board of Review have no binding effect upon 
the civil courts in the interpretation of the Articles, but it does seem incongruous 
to cite one of these opinions in support of a position when the opinion has since 
been expressly overruled. Having discussed the opinion in the Reilly case, the 
court went on to consider the Article itself and the relevant sections of the 
Army Manual for Courts-Martial, and found that “both clearly indicate that 
the impartial investigation contemplated should be conducted upon the charges 
and specifications as formally prepared rather than to determine whether 


charges will be made.” The court concluded that had the sequence specified 
in the provisions been the only matter deviated from, such error might be over- 
looked, but that in view of the failure to comply with other requirements, such 
as that declaring the accused’s right to cross-examine witnesses, the court was 
bound to act. It said: 


* Digest of Ops., Judge Adv. Gen., 1912-40, § 428 (1), at 292 (1924). 

»C.M. apey7, Floyd, 17 B.R. 149 (940). No Not mentioned by the court are a number of 
subsequent holdings of the Board of Review which have adopted the position set forth in this 
opinion: C.M. 235407, Claybourn, 22 B.R. 34 (1943); C.M. 237032, Nelson, 23 B.R. 34 (1943); 
C.M. 251311, Watts, 33 B.R. 195 (1944); C.M. 257806, Engels, 37 B.R. 231 (1944); C.M. 
273791, Gould, 45 B.R. 29 (1948); C.M. (ETO) 17056, Boger, 31 B.R. (ETO) 341 (1945); C.-M. 
(ETO) 4570, Hawkins, 13 B.R . (ETO) 57 (1945). The test of “injuriously affecting 
rights, ” which is applied by the Board Board of Review in all of these cases, is taken from Article of 
War 37, 41 Stat. 794 (1920), 10 U.S.C.A. § 1508 (1946), a sare “The proceedings of a 
court-martial shall not be held invalid, nor the findings of sentence disapproved, in any case on 
dhs apeemed of hanenpee cdeaheliun as taaililes et avilenan 02 tet any error as to any matter of 
pleading or procedure unless in the opinion of the reviewing or confirming authority, after an 
examination of the entire proceedings, it ee ene oe ee eee 
juriously affected the substantial rights of an accused. . . 

# Anthony v. Hunter, 71 F. Supp. 823, 830 (Kan., nal 

3 Thid. 

* 156 F. ad 632 (C.C.A. 8th, 1946), cert. den. 67 S. Ct. 353 (1946). 

% Anthony v. Hunter, 71 F. Supp. 823, 831 (Kan., 1947). 
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.... the defects pointed out above are, in the studied judgment of this court, too 
serious to be ignored. The Congress, in its wisdom, has prescribed the procedure to be 
followed. It has stated categorically what must be done. Whether failure to do the 
things required be construed as a defect precluding the acquiring of jurisdiction or 
whether the failure be held to deprive the accused of the due process contemplated by 
the organic law, the result is the same. Relief should be granted. . . . . a4 


Essentially, the court has adopted the “substantial compliance” test as it 
was set out in the opinion of the Judge Advocate General and the Reilly case. 
By holding substantial compliance with the provisions of the Article to be man- 
datory, failure of the court-martial to comply becomes per se an error ‘‘injurious- 
ly affecting substantial rights” of the accused. The court’s position seems to be 
fundamentally sound. As has been noted, the provisions involved here were 
adopted as part of a general reform of the Articles of War, the chief purpose of 
which was to correct conditions which had resulted in an undesirable, inefficient, 
and in many cases unjust administration of military justice and had led to 
violent public criticism of the court-martial system. In the light of these con- 
siderations, it does not seem logical to assume that Congress adopted these pro- 
visions with the intention that they should merely provide a suggested method 
of procedure, the failure to comply with which would in no way affect the 
validity of subsequent proceedings. It would rather seem that Congress felt that 
the imposition of a regulated procedure was one of the means by which the 
rights of the accused could be better protected. Nor does the interpretation of 
the provisions as mandatory open the floodgates for the release of unquestion- 
ably guilty persons through the mere showing that insignificant procedural re- 
quirements were not fulfilled. The notion of “substantial compliance”’ is flexible, 
and the courts will be rightly hesitant to hold that insignificant defects preclude 
substantial compliance.’ 

The court’s evasion of the due process question was wise from a tactical point 
of view. It appears from the language of the opinion, however, that, had the 
court not been able to grant relief on any other ground, it might well have 
adopted the position taken in Hicks v. Hiatt, and granted relief on the ground 
of denial of due-process.** Such action would certainly be justifiable, for where 
&@ proceeding is as patently unfair as that of the court-martial in the instant 
case, the interest in protecting the fundamental rights of the accused outweighs 

% Tid. 


ome Rn peste. Senile, 76-F Sopp. ene Div reeinien meek. are oe ere 

petitioner that the originator of the charges on which the accused had been tried and convicted 
before a court-martial had also conducted the pre-trial examination and as such was “ineligible 
to be the impartial investigator under the 7oth Article of War.” The court held that this was 
not a sufficient showing to warrant relief where it appeared affirmatively that in all respects 
other than this the Article of War was fully complied with and the examination was conducted 
in a fair and impartial manner. 


* Toward the end of the opinion the court states that the errors “. . . . individually and 
by J 
Biggs... . ‘ . Hunter, 71 F. Supp. $23, 831 (Kan., 1947). 
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any policy notion. as to the extent to which the civil courts should interfere 
with the military. 


UNCONSTITUTIONALITY OF ILLINOIS DIVORCE ACT 


The rising tide of family dissolution has at last attracted the attention of the 
Illinois legislature. In the 1947 session, several pieces of new “husband and 
wife” legislation were placed on the statute books.' Unfortunately, these acts 
are at best only a surface medication for a serious and many-faceted social prob- 
lem. Even more unfortunately, the little assistance they promised to courts now 
struggling with crowded dockets and inadequate administrative facilities has 
been drastically curtailed by the decision of the Illinois Supreme Court in Hunt 
v. Cook County’ holding that the Domestic Relations Act,} the most important 
of the statutes, is unconstitutional. 

The Domestic Relations Act would set up, “in judicial circuits of 500,000 or 
more,” a Divorce Division with masters in chancery to hear complaints for 
divorce, annulment, separate maintenance, petitions regarding custody of chil- 
dren, alimony, and child support. The principal purpose of the Act is to provide 
reconciliation machinery. For example, one provision allows the court to im- 
pound the records for at least thirty days after filing of the complaint in any 
action in which the rights of minor children are involved,‘ so as to prevent 
undesirable publicity during the time in which reconciliation will be attempted 
and to protect minor children from embarrassment. Other provisions require 
the payment of alimony and support directly to the Divorce Division (unless 
the court otherwise directs),5 and allow the court to require reports on the wel- 
fare of the children from any person or agency to whom custody is awarded.‘ 

The direct supervision given to the court over the payment of alimony and 
support is one of the most important features of the act. Judge Robson of the 
Superior Court of Cook County, in a comprehensive analysis of Cook County’s 
problem with the children of divorced parents, has shown that the inadequacy 
of the financial protection they receive is increased by the fact that many sup- 
port orders are in arrears because the mother has no funds with which to engage 
an attorney, and the orders are either abandoned or allowed to accumulate until 


Til. Ann. Stat. (Smith-Hurd, 1947) c. 68, § 34 (limiting recovery in alienation of affections 
actions to actual damages and expressly barring recovery of punitive, exemplary, vindictive, or 
aggravated damages); ibid., c. 68, § 41 (substantially identical statute on criminal conversa- 
tion actions) ; ibid., C. 40, § 13 (extending in injunction powers of court in divorce actions to 
restrain third party’s interference with possibility of aiden or other amicable adjust- 
ment of the suit); ibid., c. 40, § 19 (allowing court to modify permanent alimony decree in 

proceeding separate and subsequent to divorce action upon obtaining jurisdiction of the persoa 
of defendant unless alimony was expressly waived or denied, or another settlement made); 
ibid., c. 37, § 105 (new divorce statute). 


* 398 Ill. 412, 76 N.E. ad 48 (1947). 
3 Til. Ann. Stat. (Smith-Hurd, 1947) c. 37, § 105. 
4 Ibid., at § 105.10. SIbid., at § 105.15. , § Tbid., at § 105.16. 
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they are impossible to collect.? The payment of support and alimony directly to 
the court, however, would bring the first default immediately to the court’s 
attention and give it power to follow up immediately and on its own motion. 
Judge Robson makes this comment on the value of the court’s power to require 
reports on the child’s custody : “Conditions existing at the time a custody award 
is entered cannot be presumed to continue without alteration in the future. A 
subsequent marriage, change of residence or employment, the death or depar- 
ture of the person in whose care an employed mother has placed the child, or 
any other factor which might affect the minor adversely should be brought to 
the court’s attention and investigation made where warranted, by a proper 
agency, so the court can maintain the security of its wards.”* 

This act was held unconstitutional in a taxpayer’s suit® to enjoin its enforce- 
ment on the grounds that, since it applied only to Cook County, it was re- 
pugnant to Article IV, Section 22 of the Illinois Constitution. It is difficult to 
determine the exact objection which the court found. Section 22 lists a number 
of specific subjects on which special or local legislation is prohibited, including 
legislation “granting divorces,” and concludes with the provision that “in all 
other cases where a general law can be made applicable, no special law shall be 
enacted.” The court indicates that the specific prohibition on granting divorces 
does not apply to the procedural aspects of divorce actions such as are provided 
for in this act. Historically, however, it would be moreaccurate to say that it does 
not apply because that prohibition seems to have reference to individual di- 
vorces granted by an act of the legislature.’* As to the general provision, it is 
worth noting that the principal purpose of this section, as shown in the debates 
of the 1870 Constitutional Convention’s Legislative Committee which drafted 
the article, was to prohibit the granting of individual charters and other privi- 
leges to corporations, especially the railroads, because of the danger of corrup- 
tion. When representatives from Chicago, which was already outdistancing 
other areas in population, inquired as to whether these prohibitions would pre- 
vent legislation for Cook County’s needs, they were assured that such legislation 
would be possible by appropriate classification." 

A preferable decision is that of the Tennessee Supreme Court affirming the 
constitutionality of an act appointing divorce proctors in counties of that state 
having a population of over 100,000, judicial notice being taken of the fact that 
it would apply to only two counties in the state."* The Tennessee Constitution 
’ Address to annual meeting of Illinois Circuit and Superior Court Judges, February 6, 1948. 
* Ibid. 

* Hunt v. Cook County, 398 Ill. 412, 76 N.E. ad 48 (1947). 
17 Am. Jur. § 23 (1938); 2 Vernier, American Family Laws § 64 (1934). In the absence 


of express consti constitutional prohibition, divorces granted by state legislatures are valid. 
Maynard v. Hill, r25 U.S. 190 (1888). 


"1 Report of Committee on Legislation, Debates and Proceedings of the Constitutional 
Convention of 1869-1870, 576-87, 591-608. 


* Wilson v. Wilson, 134 Tenn. 697, 185 S.W. 718 (1916). 
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requires that only general laws be passed,"’ and that divorce laws have a general 
and uniform operation throughout the state."* The Tennessee court said that 
the legislature could pass special legislation where, as here, only governmental 
or political agencies were involved and the rights of individuals were not im- 
mediately affected. Furthermore, since no change was made in the substantive 
grounds for divorce, such procedural regulations as were necessary in the opinion 
of the legislature would be constitutional. Since the expressed purpose of the 
act was the preservation of the marriage relation, the court said that the judg- 
ment of the legislature as to the proper means should be respected. 

When the Illinois court says that “the incidents of divorce and separation of 
married persons and parents with those attendant social instabilities and pos- 
sible dependency and delinquency are largely the same throughout the state,”"s 
there is need for a Brandeis brief. It is elementary sociology that urbanism raises 
all the indexes of social morbidity, among which is family disorganization." 
Illinois is no exception. In a comparative study of the divorce problem in Cook 
County and the rural areas of Illinois, Professor Mowrer points out that, while 
in the period from 1887 to 1924 the divorce rate in ten rural counties hardly 
doubled, the rate in Chicago almost tripled."? More than one-half of all Illinois 
divorce decrees in 1947 were entered in Cook County."* The sheer volume makes 
special administration for particular subjects of judicial control the appropriate 
treatment. In rural and semi-rural areas, the judge is more likely to know 
something about the parties, making special investigation less necessary. Urban 
living, on the other hand, is characterized by anonymity and mobility. Social 
pressure by the community to meet such obligations as support is weaker. It is 
easier to move out from under them, so that special supervision by the courts is 


more necessary. Furthermore, Chicago’s problem with regard to the kind of 


narrow interpretation which the Hunt case represents is particularly acute. The 
population of Cook County is more than half of the total population of Illinois.” 
In no state is there a greater difference between the population of the principal 
metropolitan community and the next most populous area in the state.” 

3 Tennessee Constitution, Art. II, § 8. 

+4 Thid., at § 4. 

% Hunt v. Cook County, 398 Ill. 412, 76 N.E. 2d 48 (1947). 


% See Mowrer, The Family, Part III (1932); Odum, American Social Problems (1945); 
Mumford, The Culture of Cities (1938). 


7 Mowrer, Family Disorganization 54 (1939). 


** Out of 26,031 decrees entered in Illinois, 14,791 were in Cook County, according to figures 
compiled by Judge Robson. 


In the 1940 census, Illinois’ population was approximately 7,900,000; Cook County’s. 


was 4,000,000. The population of the next largest county was 167,000. 


* The fact that Illinois is peculiarly a one-city state is shown by the figures for Michigan, 
the nearest equivalent: total population in 1940, 5,250,000; Wayne County, 2,000,000; next 
largest county, 254,000; and two additional counties, over 200,000. 
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Against this factual background, it is regrettable that the court in the Hunt 
case concluded that the legislative classification which singles out Cook County 
is “unreasonable.” It is not consistent with an earlier decision which recognized 
that the greater problem of juvenile delinquency and dependency in Cook 
County required a special Juvenile Court in that circuit alone.* Divorce and 

are intimately related; “80% of the cases appearing before the 
Juvenile Court of Cook County and the Boys Court of Chicago can be traced 
to divorce-broken homes.”” This same Juvenile Court Act was allowed to give 
another and indirect recognition of the relation of population congestion and 
delinquency in providing that the salary scale for probation officers would be 
fixed on the basis of the size of the county.” 

No doubt, ideally, the state’s policy of preventing family dissolution should 
be implemented with machinery capable of dealing with each and every case. 
On the other hand, legislation which gives some practical assistance where the 
problem is greatest cannot fairly be discarded as arbitrary, especially where, as 
here, no individual rights are directly concerned and the effect is merely on ad- 
ministrative conveniences. 


ELIGIBILITY FOR CERTIFICATE OF INNOCENCE UNDER 
FEDERAL ERRONEOUS CONVICTIONS ACT 

The plaintiff, counsel for the German-American Bund, and twenty-four oth- 
ers were indicted in 1942 for conspiring to counsel evasion of the draft in viola- 
tion of the Selective Service and Training Act of 1940." At the trial, evidence 
was introduced to indicate that the defendants had promulgated and distributed 
National Bund Command Order Number 37 urging members of the organiza- 
tion to register for Selective Service but “to refuse to do military duty” until 
repeal of Section 8 (c) of the Act, which declared the “‘policy of Congress” to be 
opposed to filling vacancies in private employment created by induction under 

™ Lindsay v. Lindsay, 257 Ill. 328 (1913), sustaining the constitutionality of the Juvenile 
Court Act, Ill. Rev. Stat. (1945) c. 23, § 192. 

* Note 7 supra. 

“Til. Rev. Stat. (1945) c. 23, § 195. 

“ Another example of the sterile approach to family relations problems which the Illinois 
court has been taking is illustrated by the holdings in Heck v. Schupp, 394 Ill. 296, 68 N.E. 
ad 464 (1946), that the en ao be tee as WR ode laste at anomee 
decision in Johnson v. Ill. App. 598, 71 N.E. 2d 810 (1947), that alienation of 
(Mittions actions ot be Sustaht bir tdieas iadsan. See 15 Univ. Chi. L. Rev. 400 (1948), 
noting the Johnson case, supra. 

Family relations law in Illinois would be better able to deal with the volume of litigation 
now crowding the courts if the Supreme Court were less interested in reading into the Con- 
stitution the sociology of a hundred years ago to protect technical and largely useless common 


law tort actions and more interested in the practical effects of procedural changes of con- 
siderable benefit in the area where volume makes the problem greatest. 


$4 Stat. 885 § 11 (1940); so U.S.C.A. App. §§ 301, 311 (1944). 
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the act with persons who were members of the Bund or the Communist Party. 
Twenty-three of the defendants and the petitioner were convicted and sen- 
tenced to terms of imprisonment ranging from one to five years, which they 
began serving immediately. The conviction was affirmed by the Second Circuit 
Court of Appeals* but was reversed by the Supreme Court for want of sufficient 
evidence.’ Discharged from custody after serving over two and one-half years of 
his sentence,‘ plaintiff applied for a certificate of innocence as a condition 
precedent to maintaining a claim against the United States for wrongful im- 
prisonment under the provisions of the Federal Erroneous Convictions Acts 
The statute provides that any person convicted of a crime against the United 
States, who, having served all or part of the sentence imposed, shall upon appeal 
or at a new trial or rehearing be found not guilty of the crime of which he was 
convicted, or receive a pardon on the ground of innocence, be permitted to 
maintain suit against the United States in the Court of Claims for damages not 
to exceed $5,000. The only evidence admissible in the Court of Claims is a cer- 
tificate from the court in which the claimant was adjudged not guilty, or a cer- 
tificate of the pardon, which must contain recitals that the plaintiff a) did not 
commit any of the acts with which he was charged; or b) that his conduct in 
connection with the charge did not constitute a crime against the United 
States or against any of the states, and c) that he has not contributed to his ar- 
rest or conviction. Petition for the certificate was here denied, the court holding 
that it could not certify that the claimant had not committed the acts with 
which he was charged; that while such acts might not constitute conspiracy, 
they could be regarded as non-conspiratorial counselling of evasion; and that 
plaintiff, by reading Command Number 37 at a Bund meeting, and by perjured 


* 141 F. ad 248 (C.C.A. ad, 1944). 


3 Keegan v. United States, 325 U.S. ate (1945). were Roberts, joined by Justices Frank- 
furter and Murphy, in speaking for the majority of the Court, held that “the evidence and 
oral statements of the various petitioners at committee meetings and unit meetings of the 
bund did not supply the basis for a finding beyond a reasonable doubt, of counselling, or intend- 
ing to counsel, or conspiring to counsel evasion of military service within the meaning of § 11 
of the statute.” Ibid., at 494, 495. The Court drew a distinction between counselling refusal to 
serve, urged in Bund Order Number 37, and counselling evasion, which it was said denoted 
“stealth, fraud, and artifice,” not applicable where defendants advocated registration. In 
separate concurring opinions, Justice Black argued that Bund Order 37 should be construed as 
a protest against the constitutionality of Section 8(c), and Justice Rutledge dismissed the 
statements attributed to the defendants as “sheer political discussion.” Justice Stone, joined 
in dissent by Justices Reed, Douglas, and Jackson, held that evasion referred to “any refusal 
to comply with statutory duty” and that counselling refusal to serve, as well as 
refusal to register, could be regarded as prohibited by the terms of the Act. The dissent 
that there was sufficient evidence to sustain a conspiracy conviction. 

4 While the precise term of imprisonment is not indicated in any of the reports or briefs, 
it appears that Keegan was committed to prison for 2 years and 8 months. He was indicted on 
Aug. 26, 1942; the trial began on Sept. 17, 1942, and was concluded on Oct. 19, 1942; he was 

immediately following its conclusion; and the Supreme Court opinion of reversal 


imprisoned 
was not rendered until June 11, 1945. Discharge from custody followed soon after. 
5 52 Stat. 438 (1938), 18 U.S.C.A. § 729-32 (Supp., 1946). 
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and evasive testimony before the grand jury, was guilty of wilful misconduct 
which contributed to his arrest and conviction. United States v. Keegan.‘ 

This, the fifth case to arise under the Erroneous Convictions Act, presents 
for the first time the applicability of the statute to persons serving their sen- 
tences pending appeal.’ 

The need for legislation providing for indemnity for errors in the administra- 
tion of criminal justice was recognized in Europe from the time of Voltaire, but 
enactment was delayed until late in the nineteenth century by bitter dispute 
among legal philosophers, who could not agree whether compensation was a 
duty of the sovereign or only a moral obligation. Such legislation is now wide- 
spread in Europe,® but apart from the federal act such statutes have been 
adopted in only three states—California,"® North Dakota," and Wisconsin.” 
The widespread indifference to the plight of the victim of an unjust conviction 
in this country is probably attributable to the notion that occurrences of this 
kind are too rare to justify public concern. Two dramatic cases within the past 
two years in two of our largest states," and a carefully documented study of 


71 F. Supp. 623 (N-Y., 1947). 


? By its terms the statute is not applicable to those who have been convicted but not im- 
prisoned. See note 30, infra. 


*See Borchard, Convicting the Innocent 380-92 (1932). The first legislative expression of 
the obligation of the state to indemnify unjustly arrested and detained persons was recorded 
in Prussia in 1766. Ibid., at 381. 


* Translations of the European statutes are reproduced in 3 J. Crim. L. & Criminol. 706 
et seq. (1913). 


* Cal. Penal Code (Deering, 1941) § 4900-4906. 
™N.D. Rev. Code (1943) c. 12-57. 
™ Wis. Stat. (1943) § 285.05. 


8 See Campbell v. State, 186 N.Y. Misc. 586, 62 N.Y.S. 2d 638 (1946). Plaintiff was 
indicted and convicted for forgery, and after he had served 3 years and 2 months in Sing Sing 
penitentiary another man confessed to commission of the crime. Campbell was granted a 
gubernatorial pardon, and the New York legislature adopted legislation permitting him to 
maintain an action against the state. He subsequently recovered $125,000. 

For a detailed account of the background leading to such a conviction and efforts to estab- 
lish innocence see the Chicago Times, Nov. 28—Dec. 5, 1944; March 28-April 10, 1945. Joseph 
Majczek was convicted in March 1935 of the murder of a Chicago policeman and sentenced 
to 99 years’ imprisonment. The bulk of the evidence submitted by the state consisted of 
the testimony of the owner of the speakeasy in which the officer had been shot during an 
attempted robbery. In affirming the conviction, the Illinois Supreme Court held that the 
testimony of one witness was adequate upon the question of identity and sufficient to sustain 
aconviction even though denied by the accused. People v. Majezek, 360 Ill. 261, 195 N-E. 653 
(1935). On October 11, 1945, a classified advertisement published in the Times offering $5,000 
reward, the life savings of the accused’s mother, for evidence leading to the arrest of the 
murderer, prompted an investigation by two reporters, who, in a series of articles, disclosed 
that the state’s witness had, when first queried immediately after the crime, denied ability to 
identify the killers but had readily done so 36 hours later following a conference with Chicago 
core that after the conviction the witness told one of her intimate friends that her testimony 

had been perjured and given to obtain police protection for her speakeasy; and that the trial 
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aoe convictions indubitably proved wrongful,"‘ are eloquent testimony to 


Tact iba wiih ites ab ettendialV tibia: etl 
victims of unjust conviction and imprisonment is ordinarily limited to special 
legislative action and to the common law tort for malicious prosecution. Both 
are clearly inadequate remedies. Few victims of wrongful convictions have the 
necessary friends, finances, or influence to bring about passage of a special 
legislative act, and in some jurisdictions such special grants would present seri- 
ous constitutional questions." The tort of malicious prosecution is an action 
which runs counter to manifest policies of the law in favor of encouraging pro- 
ceedings against those who are apparently guilty and of letting finished litiga- 
tion remain undisturbed." “It is notable how rarely an action is brought at all, 
much less a successful one, for this tort.”*” The cause of action is of little avail 
to those erroneously convicted since persons most intimately associated with 
the prosecution are exempt from liability, and because of the heavy burden of 
proof imposed on malicious prosecution plaintiffs. The principle of immunity 
for judges from civil liability for their judicial acts, even though done malicious- 
ly or corruptly, is deeply imbedded in the common law** and has frequently been 
upheld under the Constitution.” The same protection has been extended to 


judge had indicated to several of the witnesses and to his family that he believed the accused 
Pe eye an hg ena orpetine aap narambinapety Counsel for the 
was, according to statements of the bailiff, under the 


subsequently twice disbarred, 
influence of liquor during the trial. Majczek was granted a pardon and the Illinois legislature 
appropriated $24,000 in compensation for 13 years’ imprisonment. See the Chicago Sun, § 1, 
P. §, col. 2 (June 29, 1947). 


*4 Borchard, op. cit. supra note 7. The cases include convictions of innocent persons in 26 
states, the District of Columbia, and England. 


15 See Campbell v. State, 186 N.Y. Misc. 586, 62 N.Y. Supp. 638 (1946), in which the con- 
stitutionality of the New York act permitting the maintenance of an action against the state 
was under attack. 


*€ See Green, Judge and Jury 338-39 (1930). “There is no other cause of action which is 

more carefully guarded The reasons are not hidden far beneath the surface. They are 

administrative: 1) To encourage citizens to seek the protection of their interests and 

the interests of the community in the courts without fear of being themselves subjected to the 

hazards of litigation; 2) to question the integrity of the law’s administration is a serious matter 

not to be lightly sustained; 3) it is desirable to let the settlement of the principal litigation 
settle all collateral matters. 


*? Winfield, The Law of Tort 644 (1937). 
*8 See Winfield, The Present Law of Abuse of Legal Procedure 176-228 (1921). 


** Randall v. Brigham, 7 Wall. (U.S.) 523 (1868); Bradley v. Fisher, 13 Wall. (U.S.) 335 

(1871); Alzua v. Johnson, 231 U.S. 106 (1913). A judge may, however, be subject to criminal 

tion where he violates a criminal statute. Craig v. United States, 81 F. 2d 816 (C.C.A. 

oth, 1936); United States v. Manton, 107 F. ad 834 (C.C.A. ad, 1938). And he will be liable for 
ministerial acts which contravene federal statutes. Ex parte Virginia, 100 U.S. 339 (1879). 
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prosecuting attorneys,** witnesses," grand jurors,” and to justices of the 
peace,* even though there is evidence of bad faith and maintenance of a pros- 
ecution without probable cause. Members of the executive branch of the gov- 
ernment are immune from liability for acts performed in the discharge of their 
official duties.** As a necessary condition to maintaining his action the plaintiff 
must establish absence of probable cause for instituting the original proceedings, 
and in those jurisdictions which adhere to the majority doctrine that a trial 
court conviction, even though subsequently reversed, is conclusive evidence of 
probable cause, malicious prosecution would be a futile remedy to a person un- 
justly convicted and imprisoned.** Indicative of the hostility to this cause of 
action is the newly enacted Federal Tort Claims Act, which exempts claims aris- 
ing out of false imprisonment, false arrest, malicious prosecution, or abuse of 
26 


Despite the optimistic reception which greeted passage of the Federal Er- 
roneous Convictions Act after a campaign of more than twenty-six years by 
two of the nation’s foremost jurists,*” no award has yet been granted under the 
statute. The petitions of three claimants were rejected for failing to allege facts 
required by the statute** while a fourth petitioner unsuccessfully sought to ap- 

* Griffith v. Slinkard, 146 Ind. 117, 44 N.E. 1001 (1896); Smith v. Parman, 101 Kan. 115, 


165 Pac. 663 (1917); Yaselli v. Goff, 8 F. ad 161 (D.C., N.Y., 1925), aff'd 12 F. 2d 396 (C.C.A. 
ad, 1926), aff'd 275 U.S. 503 (1927). 


* McClarty v. Bickel, 155 Ky. 254, 159 S.W. 783 (1913); King v. Martin, 150 Va. 122, 142 
S.E. 358 (1928). 


= Turpen v. Booth, 56 Cal. 65 (1880). 


*s Landseidel v. Culeman, 47 N.D. 275, 181 N.W. 593 (1921); Curnow v. Kessler, 1ro 
Mich. 10, 67 N.W. 982 (1896). 


e: ™ Cooper v. O’Connor, 99 F. ad 135 (App. D.C., 1938); Lang v. Wood, 92 F. ad 211 (App. 
C., 1937). 


*%s Addington v. Bates, 101 Col. 293, 73 P. 2d 529 (1937), noted in 22 Minn. L. Rev. 740 
(1938); Schnider v. Montross, 158 Mich. 263, 122 N.W. 534 (1909); Saunders v. Baldwin, 112 
Va. 431, 71 S.E. 620 (1911); see Rest., Torts § 667 (1) (1939), where a conviction although 
subsequently reversed is regarded as conclusive evidence as to the existence of cause. 
A minority of courts hold that a reversed conviction is but prima facie evidence of probable 
cause which can be rebutted by proof of fraud, perjury, subornation or other competent evi- 
dence. v. Catholic Press Co., 254 Ill. ag0, 98 N.E. 527 (1912); Skeffington v. Eyl- 
ward, 97 Minn. 244, 105 N.W. 638 (1906). 


* 60 Stat. 842 (1946), 28 U.S.C.A. §§ 921, 943(r) (Supp., 1946). 


vcted was introduced into the Senate in rors by Senator Sutherland. 49 Cong. Rec. 356 
1912 


“In Prisament v. United States, 92 Ct. Cl. 104 Coat), pan eiecel oo oe 
the certificate of a pardon which recited 


pardon indicated that Prisament had been in another state at the time of the robbery, the court 
held that the pardon contained no statement that he had not committed any of the acts with 
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ply the act retroactively.*® The order denying claimant’s petition in the present 
case is supported by ample evidence indicating that the lawmakers did not in- 
tend the act to apply to those whose innocence is based on technical or procedur- 
al grounds such as insufficiency of proof.** Failure properly to label the acts de- 
tailed in the indictment does not establish the innocence of the accused, but 
only that the evidence was insufficient to establish beyond a reasonable doubt 
that he committed the offense with which he was charged. The burden of proof 
is upon the claimant under the Act, and, although his conduct may not have 
been sufficient to justify an appellate court in upholding his conviction and sub- 
jecting him to punishment, it may well be adequate to estop him from claiming 
damages for the prosecution. Thus the evidence against the accused may make 
it more probable that he was guilty of the crime than that he was innocent, and 
still fall measurably short of removing all reasonable doubt of his guilt. Ap- 
propriate analogy may be found in the law of malicious prosecution, where the 
question of plaintiff’s guilt may be collaterally raised by the defendant, even 
though the plaintiff has been adjudged not guilty in the criminal prosecution.” 
Moreoever, the fact that the Federal Erroneous Convictions Act requires a 
judge to issue a certificate of innocence is persuasive that the dismissal of the 
charges on the grounds of insufficient proof, by itself, should not qualify the 
claimant for indemnification. In Europe, imprisonment is usually not essential 
for indemnification, and a claimant may recover even if he was only detained 
pending trial, if he is later acquitted or discharged.** The scope of the American 
statutes would appear to be more limited. They are largely intended to apply 
to cases of mistaken identity, the appearance alive of the alleged victim of the 


which he was charged, and that while such an averment in itself would have been 

in its absence the certificate must fulfill the requirements of both Sections (b) and (c) of the 
Erroneous Convictions Act. There was no statement in the pardon that petitioner had not 
contributed to his arrest as required by Section (c), and the court did not determine whether 
the assertion that he was “innocent of the offense” complied with the proviso that his conduct 
must not constitute a crime against the United States or a state. 

Plaintiff in Hadley v. United States, ror Ct. Cl. 112 (1944), was convicted of having en- 
tered a national bank with intent to pass a forged check. While he was in prison, the Supreme 
Court, in Jerome v. United States, 318 U.S. ror (1943), ruled that entry into a national bank 
for the purpose of committing a felony against the laws of the state in which the bank was 
located did not come within the terms of the Bank Robbery Act, under which the plaintiff had 
been convicted. A writ of habeas corpus was granted which was introduced as evidence of 
innocence. The petition was insufficient since it did not allege non-commission of the acts or 
that the acts charged were not a violation of state law. The claimant instituted a second pro- 
ceeding for false imprisonment, claiming $250,000 in damages, and the petition was dismissed 
for the same reasons. Hadley v. United States, 66 F. Supp. 140, 106 Ct. Cl. 819 (1946). 

* Viles v. United States, 95 Ct. Cl. sor (1942), cert. den. 317 U.S. 629 (1942). Plaintiff 
based his claim on a pardon which was granted on March 2, 1933, whereas the act was to apply 
to cases arising only after its enactment. 

# See H.R. Rep. No. 2299, 75th Cong., 3d Sess., Sec. 4 (4) (1938); Sen. Rep. No. 202, 75th 
Cong., 1st Sess. (1938). 

# See Harper, Malicious Prosecution, False Imprisonment, and Defamation, 15 Tex. L. 
Rev. 157, 172-73 (1937). 

» See the indemnity statutes of Norway and Denmark, op. cit. supra note 9, at 710-11. 
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homicide, and proof of the discovery of new facts establishing the innocence of 
the convicted person. 

Convictions of the innocent spring from the same factors as other defects in 
criminal law administration—public impatience at the escape of so many ap- 
parently guilty persons, and a “crime wave” producing police and prosecution 
overzealousness; the desire for vengeance, which leads to mistaken identifica- 
tion by witnesses and prejudiced juries; the difficulty of drawing conclusions 
from circumstantial evidence; the lack of public defenders and competent de- 
fense counsel; the third degree; lack of power in appellate courts to review dis- 
cretionary rulings and most findings of fact; and statutory limitations on the 
traditional common law powers of the trial judge, as in prohibiting the expres- 
sion of opinion on the weight of the evidence. Most of these practices which re- 
sult in the conviction of the innocent can only be changed through an enlight- 


“ened public opinion and legislative action. Although erroneous convictions acts, 


such as the federal statute, do not reach the causes of erroneous convictions, 
they nevertheless should be enacted in every state in order that society may, as 
far as possible, repair the wrong it has inflicted upon the convicted innocent, 


CONTRIBUTORY NEGLIGENCE AS DEFENSE TO 
STATUTORY TORT 


The plaintiff’s deceased made a retail purchase from the defendant grocer of 
kerosene distributed by the defendant oil company. In order to hasten the igni- 
tion of green firewood in a cold stove, he poured some kerosene directly from 
the can into the firebox. An explosion followed and the plaintiff’s husband died 
from burns and injuries received. It was determined that the fuel sold actually 
was an explosive mixture of kerosene and gasoline’ made possible by the defend- 
ant’s routine practice of indiscriminately using the tanks of its delivery truck 
for hauling both gasoline and kerosene. Since this practice violated state law,? 
the plaintiff pleaded a statutory tort in her action for death damages. The de- 
fendants pleaded the deceased’s contributory negligence in pouring kerosene 
into the stove. The trial court approved this dgfenen, dismissed the action 

* Flashpoint is that temperature at which a combustible fluid vaporizes and may be ignited’ 
cons tantiangn coeeuted thea tha solehaie teaheken teddenena eaves wlieee kerosene 
normally ignites at 2 ee 160 degrees Fahrenheit. By law, Minnesota fixes the lowest per- 
missible flashpoint of kerosene mixtures at 120 degrees Fahrenheit. Minn. Stat. (1945) 
§ 296.01, subd. 3- 

* Minn. Stat. (1945) § 296.22, section headed “safety requirements,” subd. 3, headed “use 
of pump lines”: “Gasoline and other products having a flash point of less than 100 degrees 
Fahrenheit when tested with the Tagliabue closed-cup tester shall not be pumped through the 
same pumps or marketing lines as are used for other petroleum products except by special 
permission of the commissioner.” The briefs indicate that other subdivisions of the same sec- 
tion were violated, including requirements that gasoline filling lines be painted red and that 
identifying tags be placed on spigots that headed low flash point fuel conduits. However these 
are not within the scope of the theory of this note, nor are they mentioned in the decision. 
Fave ns poovtides tse laches of Sn ally segment enna: Me penalty is 
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against the defendant grocer, and directed a verdict for the defendant oil com- 
pany. On appeal, the Supreme Court of Minnesota ordered a new trial, holding 
that the question of whether the act of the deceased constituted an act of negli- 
gence was an issue of fact to be decided by a jury. The court asserted, however, 
that contributory negligence would be a good defense to a statutory tort in this 
case since the statute in question was intended for the protection of the public 
at large rather than for a specific consumer, and, further, because the plaintiff’s 
deceased was not in an exceptional class entitled to claim absolute liability on 
the part of the wrongdoer. Dart v. Pure Oil Co.* 

Statutory standards of conduct impose absolute liability only insofar as an 
express or implied legislative intent to do so is manifest. Judicial administration 
of that intent is accomplished by articulating the public policy at issue and, 
thereafter, including or excluding the case from categories which bring the plain- 
tiff within the protection of the statute and which are immune from the defense’ 
of contributory negligence. In the instant case the controlling role played by 
the judicial interpretation of implied intent is strikingly illustrated. 

Even in the absence of clear legislative intent, statutes traditionally are 
classified as intended either for the benefit of a special group or for the public at 
large. In cases arising under statutes of the first type, a civil action can be 
founded upon mere violation of the statute, so long as the injured party can be 
demonstrated to fall within the class meant to be protected. In cases arising 
under the second type, no civil action based upon mere violation of the statute 
will lie, for the injury is either one which the statute was not intended to pre- 
vent,‘ or where the statute was intended to prevent such an injury, it is felt that 
the statute is directed exclusively toward the upkeep of public property, or is 
solely concerned with the maintenance of public security and safety. 

The category of statutes designed to maintain the public safety, however, has 
frequently been subject to modification. Where it has been thought expedient 
to exact a more rigorous standard of conduct, the courts have construed these 
statutes as applicable to a class including all those likely to be injured by the 
violation. In these situations the courts have upheld actions on behalf of the 
party injured by obliterating all distinctions between the class to be protected 
and the public at large. This tendency has appeared in cases arising out of traf- 
fic regulations,* pure food laws,’ and the use of dangerous ingredients in manu- 

3 27 N.W. 2d 555 (Minn., 1947). The importance of the case is enhanced by the fact that it 
was very nearly elevated to the status of a cause célébre. It was twice argued before the court; 
amicus curiae briefs were requested of a personal injury lawyer, a railway counsel, and an au- 
thority on the law of torts, and several other briefs amici curiae were accepted from interested 
parties. Prosser, Contributory Negligence as Defense to Violation of a Statute, 32 Minn. L. 
Rev. 105 (1948), presents a detailed discussion of the case. 


4 Prosser, Torts 266-69 (1941). 5 Rest., Torts § 288 (1934). 
¢ Bott v. Pees, 5a See. ae _. 237 (1885) (ordinance requiring horses to be tied to 
hitching posts while standing in 


? Hollis v. Armour & Co., 190 S.C. 2 gh ad 681 (1939) (poisonous sausages in oil); 
Meshbesher v.Challellene Oil Co., 107 Minn. 104, 119 N.W.428 (1909) (adulterated cooking oil). 
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facturing processes.* It is noteworthy that an earlier Minnesota safety statute 
i ane te senedaeeneneiensan a consumer was permitted to recover 
when injury resulted because gasoline delivered in the wrong type of container 
was mistaken for kerosene.* 

Likewise, even in the absence of a specifically demonstrable legislative intent, 
courts may decide that the purpose of various statutes is not to be frustrated by 
a plea of contributory negligence. The relation between contributory negligence 
and statutory torts as conceived by the Minnesota Supreme Court and applied 
in the Dart case may be stated as follows: statutes are legislative expressions of 
standards of conduct which establish as negligent per se acts or omissions that 
might not otherwise be so condemned ;** violations are acts of ordinary negli- 
gence in that the degree of culpability is no greater than it is for conduct below 
the common law standard; hence, traditional defenses are available to the 
tortfeasor.* The only category of statutory torts denying the contributory 
negligence defense recognized by the Minnesota court is comprised of laws 
passed to protect those in a position of economic inferiority or personal help- 
lessness, as typified by statutes prescribing standards of conduct for the pro- 
tection of children, employees, and intoxicated persons." 

But the court’s discussion in the present case gives an unwarranted impres- 
sion that the judge-made exception involving persons in an inferior or helpless 
position is the only one that varies an otherwise uniform rule that contributory 
negligence is a defense to statutory torts. There are other exceptions, however, 
which suggest that they are created whenever the circumstances or policies in- 
volved are sufficiently compelling. Thus, it has been held that railroads are 
under an absolute duty to fence their rights of way and to operate locomotives 


* “The duty imposed is for the safety and welfare of members of the community and as a 
general rule ... . where an act is enjoined or forbidden under a statutory penalty, and the 
failure to do the act enjoined or the doing of the act forbidden has contributed to the injury, 
the party thus in default is liable to the party injured, notwithstanding he may be also subject 
to a penalty.” Gatley v. Taylor, 211 Mass. 60, 64, 97 N.E. 619, 622 (1912) (sale of stove 
polish containing naphtha); Harper, Torts 192 (1938). 


* “The statute was enacted to protect persons in her situation against the very danger to 
which the injury is attributable.” Farrell v. G. O. Miller Co., 147 Minn. 52, 56, 179 N.W. 566, 
$68 (1920). 


*° Rest., Torts §§ 285, 286 (1934); Prosser, Torts 264 (1941); Harper, Torts 188 (1938). 


™ Rest., Torts §§ 245, 286 (1934); Prosser, Torts 274 (1941); Harper, Torts 220 (1938); 
Prosser, Contributory Negligence as Defense to Violation of a Statute, 32 Minn. L. Rev. 10s, 
110-13 (1948). 


™ Cases offered in support of this statement involved laws affecting railroads in the opera- 
tion of trains and the maintenance of crossings. Cited also was a case involving a statute re- 
quiring an elevator shaft to be guarded and another requiring a county auditor to post a tax 
sale notice, Among the cases quoted on the point were Osborne v. McMasters, 40 Minn. 103, 
41 N.W. 543 (1889) and Schaar v. Conforth, 128 Minn. 460, 151 N.W. 275 (1915). 


13 The court cites Dusha v. Virginia and Rainy Lake Co., 145 Minn. 171, 176 N.W. 482 
(t920) (child labor); Suess v. Arrowhead Steel Products Co., 180 Minn. 21, 230 N.W. 125 
(1930) (safety devices); Mayes v. Byers, 214 Minn. 54, 7 N.W. ad 403 (1943) (liquor law). 
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without throwing sparks and coals.* And when statutory violations create an 
absolute nuisance, a contributory negligence plea will not be heard."s Nor is such 
a defense available to an abortionist pleading the injured party’s consent to the 
operation.” 

The situation in the present case offers strong reasons for imposing absolute 
liability upon fuel distributors who persist in using illegal loading and delivery 
methods. It is true that pouring kerosene on flames or live coals has been con- 
demned as negligence in law,*’ while other cases have held that when an explo- 
sive mixture believed to be kerosene has been poured on a going fire or on un- 
kindled wood the issue of contributory negligence is to be submitted to a jury.™ 


4 To admit the defense would restrict the adjacent property owner in the free enjoyment of 
his land by making his normal routine negligent in terms of the neglect of the company. Leroy 
Fiber Co. v. Chicago, M. & St. P. Ry., 232 U.S. 340 (1914) (sparks). “Indeed, if contributory 
negligence would constitute a defense, the purpose of the statute might be in great measure, 
if not wholly, defeated, for the mere neglect of the railway company to observe the directions 
of the statute would render it unsafe for the owner of beasts to suffer them to be at large or 
even on his own grounds in the vicinity of the road, so that if he did what, but for the neglect 
of the company, it would be entirely safe and proper for him to do, the very neglect of the com- 
pany would constitute its protection, since that neglect alone rendered the conduct of the 
plaintiff negligent.” Cooley, J., in Pere Marquette Ry. v. Lull, 28 Mich. sro, 515 (1874) 
(fencing statute). Contra: Moser v. St. Paul and Duluth Ry. Co., 42 Minn. 480, 44 N.W. 530 
(1890); L. R. Martin Lumber Co. v. G. N. Ry. Co., 123 Minn. 423, 144 N.W. 145 (1913). 


8 An absolute nuisance is measured neither by intent nor negligence but by the character 
of the act as contrary to an ordinance or statute or as persistent conduct which inevitably 
interferes with a public right and inures to the detriment of the community or some one of its 
members. Since the condition is being condemned, a plaintiff’s conduct need only be something 
better than a reckless disregard for personal safety, a standard of conduct that is obviously 
less stringent than that marking the bounds of contributory negligence. Cardozo, J. in Mac- 
Farlane v. City of Niagara Falls, 247 N.Y. 340, 343, 160 N.E. 391, 392 (1928) stated: “The 
duty to desist is absolute whenever conduct, if persisted in, brings injury to another 
is not to do the thing at all whether he is negligent or careful.” The same reasoning appears in 
cases founded in common law nuisance liability. Bowman v. Humphrey, 132 Iowa 234, 109 
N.W. 714 (1906); Rutter v. Foy, 46 Iowa 132 (1877) (concurrent fouling of a stream by plain- 
tiff and defendant). It was said in the Bowman case, “If defendant created a nuisance upon 
-empgges aemercapbs deat d-patirea Soo tinny reshop shea aged. bok 

. Separate acts cast foul material into the same stream . . . . would not defeat his right 
sonemaaidaainetes Chappaqua Shoe Co., 62 Hun (N.Y.) 233, 16 N.Y. Supp. 687 (1891) 
where a horse was frightened when a poorly located factory whistle was blown, it was said, 
“The action rests upon the wrong done and not upon the negligent manner in which it was 
done.” 


*% The reason generally advanced is that the injured party may not consent to an unlawful 
act, but it is also likely that civil liability is imposed to create an added deterrent to an illegal 
practice and to provide a remedy for injuries resulting from careless technique for which im- 
plied or actual consent is never given. Hancock v. Hullett, 203 Ala. 272, 52 So. 522 (1919); 
Miller v. Bayer, 94 Wis. 123, 68 N.W. 869 (1896). Contra, on the theory of volenti non fit 
injuria: Nash v. Mayer, 54 Idaho 283, 31 P. 2d 273 (1934); Martin v. Morris, 163 Tenn. 186, 
42 S.W. ad 207 (19332). 


7 Barton v. Phillips Petroleum Co., 231 Mo. App. 585, 107 S.W. 2d 167 (1937); Riggs v- 
Standard Oil Co., 130 Fed. 199 (C.C.A. 8th, 1904). 


*8 Douglas v. Daniel Bros. Coal Co., 135 Ohio St. 641, 22 N.E. 2d 195 (1939); Pure Oil Co. v. 
Taylor, 264 Fed. 829 (C.C.A. 8th, 1920); Farrell v. G. O. Miller, 147 Minn. 52, 56, 179 N.W. 
566, 568 (1920). 


j 
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But even some of these latter cases concede that there is a non-negligent way 
to use kerosene in wood stoves.’® And a strong current of decision goes further 
by flatly stating that the practice is not negligent in law and is not negligent in 
fact when the method used in the instant case is employed.” Two arguments are 
generally adduced in support of this position. One is founded on the custom and 
usage of the community and points to the widespread prevalence of the prac- 
tice, and the knowledge of that practice by producers and retailers." The other 
is predicated on the view that use of kerosene in this fashion is innocuous, and 
becomes dangerous only when an explosive mixture is involved.” 

But the singularly dangerous consequences of the loading and delivery prac- 
tice outlawed by the Minnesota statute flow from the fact that the explosive 
mixture of fuels likely to result gives no hint of its power to transform carefully 
used and normally safe stoves, lanterns, and burners into agencies of personal 
injury and property destruction. It must be remembered, too, that fuels are 
most extensively used for heating and lighting purposes in rural areas where 
fire protection is minimal, and where wood is the predominant building materi- 
al. Negligence, if any, in terms of the use of kerosene is of little moment when 
no care but that of a chemist might save even the prudent man from the hidden 
oe fluid. 

Refining Co. v. Higbea, 22 Ohio App. 440, 153 N.E. 860 (1925); Kentucky Inde- 
ie Oil Co. v. Schnitzler, 208 Ky. 507, 271 S.W. 570 (1925). 

* Frazier v. Aylers, 20 So. ad 754 (La. App., 1945); Fairbanks Morse Company v. Gimbel, 
142 Tenn. 633, 222 S.W. 5 (1920); Peterson v. Standard Oil Co., 55 Ore. 511, 106 Pac. 337 
(1910); Waters-Pierce Oil Co. v. Deselmes, 18 Okla. 107, 89 Pac. 212 (1907); Ellis v. Republic 
Oil Co., 133 Iowa 11, 110 N.W. 20 (1906). 

* “Ordinary coal oil has been in use so long and the use of it so universal for purposes other 
than illumination, that all persons of ordinary intelligence have knowledge of the general pur- 
poses for which it is used, and to make it safe for such use the legislature has prescribed a test 
which must be complied with in placing the same upon the market for use in this territory, and 
it is not within the province of a dealer, after an injury has been inflicted by the use of the oil, 
to say that he is not liable for damages arising by reason of such injury occasioned by its use 
within the general custom and experience of the people in the usage thereof, and which custom 
is a matter of general knowledge.” Waters-Pierce Oil Co. v. Deselmes, 18 Okla. 107, 126, 89 
Pac. 212, 218 (1907). 

= “However we do not think that it is indispensable to a correct determination of the case to 
decide whether, if the liquid had been pure kerosene, Frazier acted with or without due care 
before putting it into the stove. The case really pivots upon the fact that the mixture contained 
sufficient gasoline content to render its explosive and inflammable potentialities much greater 
than kerosene. The immediate cause of the injury . . . . was . . . . the explosion of the contents 
of the can. If the liquid had been pure kerosene the flames from the explosion would not have 
reached to the can in Frazier’s hands. Gasoline is highly volatile. It is shown that the can was 
about two thirds full and capped. Vapor was pent therein. When the can was opened naturally 
the vapor began to escape. It was continuous from the stove to the can. This would not have 
occurred had kerosene been used.” Frazier v. Aylers, 20 So. 2d 754, 761 (La. App., 1945). A 
similar analysis was made but not given the same effect in Douglas v. Daniel Bros. Coal Co., 
135 Ohio Stat. 641, 22 N.E. ad 195 (1939). Briefs in the instant case reveal a dispu 

of explosion 


8th, 1904). 
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Other aspects of the defendant’s acts in the instant case, although glossed 
over by the court, might have been operative to deprive him of the defense of 
contributory negligence. The court stated: . 

There is no evidence of an intentional or wilful mixture of gasoline with kerosene 

as distinguished from mere negligence on the part of the company ini (not) using reason- 
able care to avoid the possibility of such a mixture. It does not appear from the 
record that the company intentionally and wilfully sold to the grocery a mixture of 
kerosene and gasoline contrary to the statute.” 
It may be conceded that the actual act of mixing was no more than ordinary 
negligence. But elsewhere in the Dart case it is stated that ‘it was common prac- 
tice to alternately carry kerosene and gasoline in the same compartment on the 
same day or at different times.”** This suggests that the defendant, whose busi- 
ness requires expert knowledge of the characteristics and means of handling 
dangerous substances, deliberately chose to flout the statute* because it was 
convenient. The defendant’s is a skill upon which the public relies; none would 
characterize as unjustifiable a presumption that this skill ought to include an 
ability to foresee the likely consequences of a dangerous practice. This combina- 
tion of expert knowledge and the element of deliberate intent inferred from the 
repeated and routine violation of the statute might serve to characterize the de- 
fendant’s acts as wilful, wanton, or reckless* conduct, for which the defense of 
contributory negligence has long been held not to be available.” 

The highly individualistic attitude of the common law as expressed in the 
doctrine of contributory negligence has come to appear increasingly anachronis- 

% Dart v. Pure Oil Co., 27 N.W. ad 555, 561 (Minn., 1947). 

*4 Thid., at 557. 

% Minn. Stat. (1945) § 296.22. 

* Case law is by no means in accord as to the distinctions between these terms. But they 
roughly agree that wilful conduct involves a deliberate intent to inflict harm, while wanton 
conduct involves either a malicious or reckless disregard of the safety of others. Donnelly v. 
So. Pac. Ry., 18 Cal. ad 465, 118 P. ad 465 (1941); Foster v. Hymon, 197 N.C. 189, 148 S.E. 
36 (1929); Conchin v. El Paso & S.W. Ry., 13 Ariz. 259, 108 Pac. 260 (1910). A typical distinc- 
tion is as follows: “To constitute wilful injury, there must be design, purpose and intent to do 
wrong and inflict the injury; while to constitute wanton negligence, the party doing the act or 
failing to act must be conscious of his conduct, and, though having no intent to injure, must be 
conscious, from circumstances and existing conditions, that his conduct will 
naturally and probably result in injury.” Universal Concrete Pipe Co. v. Bassett, 130 Ohio 
St. 567, 575, 200 N.E. 843, 847 (1936). 

7 Rest., Torts §§ 282, 482, 500 (1924). This orthodox theory is noted despite the Minne- 
sota rule as to wilful and wanton conduct which comes into being through ‘‘a reckless disregard 
of the safety of the person or property of another by failing, after discovering the peril, to exercise 
ordinary care to prevent the impending injury.” (Italics added.) Anderson v. Mpls. & St. P. 
Ry., 103 Minn. 224, 228, 229, 114 N.W. 1123, 1125 (1908); Demarey v. G. N. Ry. Co., 121 
Minn. 516, mal a 804 (1913); eaten ha Motor Truck Ice Service, 158 Minn. 202, 197 
N.W. 98 (1924). The Anderson dissent makes plain Prosser, 


State v. Bolsinger, 221 Minn. 154, 21 N.W. ad 480 (1946). 
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tic.* The doctrine has had the effect of cutting down the burden of litigation 
otherwise falling upon certain favored industries, but as the justification for 
such subsidization grows less apparent, it is becoming generally recognized that 
a technique of relief must be made available to plaintiffs who, though tainted 
‘with a degree of negligence, are unquestionably entitled to some award. Since 
opposition to doctrines of comparative negligence or loss apportionment con- 
tinues to prevail, there is an acute need for finding clear cut exceptions to the 
contributory negligence rule which will not do violence to the established theory 
of tort defenses. Such an exception might well be found in the instant case, 
where even the prudent user is almost certain to incur injury as a result of a 
hidden danger, and where the acts inducing this dangerous condition have been 
repeated as part of an established routine. A decision recognizing such an ex- 
ception would probably be safe both from judicial legislation and from the like- 
lihood of its becoming an embarrassing or. unworkable precedent.” 

#* Prosser, Torts 403, 410 (1941). 

* In Contributory Negligence as Defense to Violation of a Statute, 32 Minn. L. Rev. 105 

advanced herein 


kerosene should suffice for protection. Ibid., at 123. In rebuttal to the argument that the de- 
fendant’s failure to meet statutory requirements in handling potentially explosive mixtures 
was an intentional one, he asserts that such failures are “not intended to injure anyone, or to 
invade anyone’s rights, and the defendant is proceeding under an optimistic hope that nothing 
unpleasant will happen.” Ibid., at 112. 
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Government and Mass Communications. By Zechariah Chafee, Jr. Chicago: Univer- 
sity of Chicago Press, 1947. 2 vol. Pp. xvii, vi, 830. $7.50. 

Probably the most significant thing about the Hutchins commission’s several re- 
ports on freedom of the press was the short shrift they got from most of the press. It 
was a one-day story of no special meaning for the average newspaper, and the radio 
comment was equally evanescent. According to the prevailing standards of news, 
there wasn’t much news in the deliberations of a privately financed commission on 
what’s wrong with the press. 

Maybe the news editors were right. Far more serious was the evident disposition of 
the press to brush off the commission’s work. Even if that work did not add up toa 
hot news story, one would expect the managers of a severely criticized institution to 
show some concern, from the standpoint of their own professional interests, over the 

There has been very little of this. Most of the press has treated the reports either 
as the babel of a few college professors who can safely be ignored or as the dangerous 
nonsense of sinister characters who want to substitute control for the historic freedom 
of the First Amendment. The typical reactions have been rocklike complacency or re- 
sentful hostility. 

The complacency springs from the press’ habit of regarding commercial success as 
the final answer to all criticism. People are still buying newspapers, aren’t they? Still 
going to the movies? Still listening to the radio? It is hard to convince a commercial 
agency of communication that it is not a roaring success so long as it goes on making 
money. Easily overlooked is Chafee’s warning note that “the First Amendment was not 
adopted to protect vehicles of advertising and entertainment. They are legitimate and 
beneficial activities, but so are stock-broking and circuses, which receive no constitu- 
tional immunity. The more newspapers and radio allow advertising and miscellany to 
swamp news and ideas, the greater the risk of losing some of their privileged position.” 

Where indifference became hostility, the reason usually was another long-standing 
habit of the press—the inclination to regard discussion of its faults as an assault on its 
freedom. The Hutchins commission chose to consider the problem not only of freedom 
but of responsibility; and the minute you begin talking about a responsible press you 
bring up the guard of managers and owners who expect such talk to lead into some sort 
of restriction or regulation. 

Zechariah Chafee’s book, which presents the reasoning behind the commission’s 
findings (including some fascinating debates cast in the form of Platonic dialogues), 
makes it clear that the press has little to fear on this score. The fact is that Chafee, and 
with him the majority of the commission, just does not know what to do about the press. 
Nearly every suggestion for governmental action is brought up, chewed over, and 
finally rejected in this book. So far as legal steps or measures of public policy to im- 
prove the press are concerned, Chafee and the commission stand where most of the 
press does—unalterably against infringement on liberty of expression in whatever 
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guise. Again and again Chafee gives vent to a jurist’s distrust of the law as a remedy 
for social evils. Again and again he comes back to the view that press reform must be 
internal. 

Where Chafee and the press part company is in his recognition that a problem ex- 
ists. We live in a technical society which makes for the centralization of economic 
power and sets up a drift toward monopoly. These influences are as deeply felt in the 
agencies of communication as elsewhere. 

(They present us] with the problem as to how various sections of the community shall have 
adequate channels to make their appeal to the conscience and mind of the community. As the 


so that they cease to express fully the diversified 


The principle of freedom of the press was laid down when the press was a means of individual 
expression, comment and criticism. Now it is an industry for profit, using techniques of mass 
suggestion and possessing a great power. A government is always quicker to exercise control 
te enlansinon aueioeeeer hen tnanthin cediehhaaie Is the old principle of the Areopagitica 
applicable to this new situation? 

Concentration of newspapers and broadcasting stations in the hands of the wealthy group 
causes inadequate access to less fortunate groups, a peril to justice. The press then fails to sat- 
isfy the need for social health through adequate communications in order to relieve the stresses 
and strains and class antagonisms caused by increasing industrialization. A widespread belief 
in the unfairness of the media arises. 


When a considerable number of people voice a grievance, they bring pressure on the govern- 
ment to do something on their behalf. 

There, Chafee and the commission feel, lies the real threat to a free press—not in 
the ambition of government to control it, but in the shortcomings which may inspire 
a public demand for control. The self-righting process, he finds, is not working too well 
at the moment. The commission is thoroughly convinced that “. . . . the output of the 
press includes an appallingly large quantity of irresponsible utterances and even de- 
liberate lying.” But where is the remedy? Adopt the French principle of the right of re- 
ply, which gives an injured individual space in the offending publication for retraction 
or rebuttal? Chafee is rightly skeptical of a device which would only clutter the press 
with irrelevant stuff. In general he finds “. . . . the chief cure for falsehoods in mass 
communications should be sought outside the realm of law 
what is inside human beings Somehow the community must make the news- 
paper want to be better. If this task be hopeless, then a way must be found to get an- 
other and better newspaper started. The remedy for Falsehood in the communications 
industries is to extend and strengthen by all possible means the professional obligation 
to tell the truth.” 

Chafee devotes his first volume to the negative powers of government in limiting 
press freedom. He finds no pressing need for changes in the law of libel; considers and 
rejects various proposals for a group libel statute; and conducts a lengthy and interest- 
ing discussion of moral censorship of books, theater and films. It’s no use protesting 
against this sort of censorship, he says; the best we can do is to hold it within the bounds 
of reasonable protection for community moral standards. In deciding what standards 
shall apply, he is more willing to trust a judge than an administrative official like the 
Postmaster General, whose censorship record he powerfully criticizes, and more willing 
to trust 12 jurors than one judge. 

In the current atmosphere the most cogent section of the first volume is that deal- 
ing with peacetime sedition. Chafee tells why the commission called for repeal of state 
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and federal statutes of this stripe, especially the Alien Registration Act of 1940—essen- 
tially, because the conspiracy statutes are sufficiently sweeping to deal with most of 
the dangers which are invoked to justify peacetime sedition laws, and because any 
other kind of statute hits not only the treasonable thought or word but other thoughts 
and words as well. . 

“Even if a particular writer or publisher does not deserve freedom of the press,” says 
Chafee, with his eye on the Communists, “that freedom exists for the good of his read- 
ers as well as for him.” So he would let revolutionaries talk, so long as there is no clear 
and present danger that violence will result. He goes straight back to Jefferson: “Our 
best protection against internal enemies of freedom lies in the free flow of discussion, 
in the absence of spies and eavesdroppers on conversations and seizers of private cor- 
respondence (who are the inevitable instruments of a regime of suppression), and in the 
adoption of well-considered improvements of political and economic institutions. Safe- 
ty against disloyalty will come from producing the conditions which evoke loyalty in 
an increasingly large number of citizens.” Some of the movie producers who abased 
themselves before the Thomas Committee should have read Chafee first. 

When he comes, in the second volume, to government activities of a positive nature 
for encouraging the communication of news and ideas, Chafee concludes that there is 
not much that can safely be done. The government has a duty to keep the channels of 
communication open, to keep the market in ideas free. But by and large this boils down 
to removing restraints imposed on access to news facilities by monopolies or combi- 
nations. 

The idea of a “Free Press Authority” to exert continuing government intervention 
he dismisses as unwise, if not unconstitutional. He rejects subsidies for new or small 
units as a dangerous and probably useless discrimination. As for the anti-trust laws, 
they are valuable for certain limited purposes, as in the Associated Press case, where 
established publishers were required to share their news-gathering facilities with new- 
comers whom they had sought to exclude solely on competitive grounds. But we cannot 
hope to use the anti-trust laws, says Chafee, to compel the press to give us what we 
want. If they are used to make little units out of big ones, there is no guaranty that the 
little units will be any better. Bigness is not necessarily badness, particularly in the 
press, where bigness can often make possible standards of excellence altogether beyond 
the reach of little fellows. Any attempt to impose an obligation of public service on the 
press, then, must be confined to its marketing practices and its physical facilities, and 
not to content. “You might as well try to have compulsory happiness in marriage as 
compulsory open-mindedness” in the press. 

Press monopolies are as baffling as monopoly in general. “The truth is that we do 
not know what to do with monopolies,” says Chafee. “When we are so uncertain about 
the proper policies for business in general it is much too soon to be sure that the Sher- 
man Act is just what the press needs. . . . . When you look at the swirling human and 
material forces which bring about a broadcast or motion picture or one issue of a news- 
paper, the Sherman Act recedes. You stop expecting that a few lawyers in the Depart- 
ment of Justice and a statute passed in 1890 can do much to make the press of 1950 
what you desire.” 

To sum up, Chafee questions: 


_... whether law can impose more than a low minimum of fairness and decency upon the in- 
strumentalities and frame reasonable regulations for the orderly flow of their output through 
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the channels of communication to citizens. Compulsion cannot stop any tendency toward 
meaningleasness and vulgarity, phhieedliigmmeetialan thadanaden asmmeteteadia oun: 
tainty that truth will prevail over error. The only direct cure for these evils lies in the internal 
ideals of the enterprises. Organized outsiders can improve these ideals by persuasion and ap- 
proval, but not by force or extensive financial support. 


And so Chafee hopes that newspapers, radio stations and film producers will become 
like endowed universities. President John Gilman of Johns Hopkins took Professor 
Gildersleeve into a bare room and said, “‘Now radiate.” A free society needs newspaper 
editors, broadcasters and film producers who will “radiate”—who will shape what they 
communicate in accordance with the social purpose, and not merely the commercial 
purpose, of the enterprise. 

One field which Chafee and the commission unfortunately failed to explore is the 
possible changes in the structure of communications ownership which might encourage 
this sort of “radiation.” What about some form of trust ownership, where the stock- 
holders take their dividends but leave editorial direction of the enterprise in the hands 
of professional “radiators”? The Manchester Guardian and some other publications in 
England now operate under such a trust. 

On the whole, it is difficult to deny Chafee’s contention that government cannot do 
much about the press. We fall back on the hope that its owners and managers will come 
to understand its social mission and its shortcomings in fulfilling that mission—and on 
the hope that such work as that of the Hutchins commission will stimulate this kind of 
self-examination. For “. . . . institutions become vulnerable when they cease to do their 

j The strongest assurance which the press can have against govern- 
mental encroachment is the vitality of its service to the community.” 


Rosert Lascu* 


Dangerous Words. By Philip Wittenberg. New York: Columbia University Press, 

1947. Pp. ix, 335. 

This is a book on the law of libel, the substance of which consists pretty largely of 
quotations from the opinions of appellate courts, often without benefit of the factual 
context of the opinions or, indeed, the decisions. As about anyone might guess, the re- 
sult is not startling for accuracy or clarity. What, for instance, is one to think when he 
reads on the same page’ that “. . . . it [fair comment] must not contain imputations of 
corrupt or dishonourable motives on the part of the person whose conduct or work is 
criticized save in so far as such imputations are warranted by the facts,” and that“... . 
a comment is fair when it is based on facts truly stated and free from imputations of 
corrupt or dishonourable motives on the part of the person whose conduct is criti- 
cized”’? Confusion resulting from negative pregnants and inferences is scarcely less 
pardonable than that resulting from the literal meaning of language. 

Not only are the quotations mixed up, but one cannot escape the suspicion that the 
author occasionally suffers from the same trouble. In a chapter entitled “Privilege of 
Political Criticism,” he is loose to the point of recklessness in his treatment of absolute 
privilege, conditional privilege, the in-between privilege of reporting governmental and 
other “public” meetings, and that trickiest of all privileges to defame, “fair comment.” 

* Editorial writer, Chicago Sun-Times. 

*P. 62. 
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Sometimes it is impossible to tell what the author is talking about. For example, we 
learn on page 49 that the privilege to report judicial and legislative proceedings “. . . . 
differs from other forms of qualified or conditional privilege” in certain respects. On page 
50, however, we are told that “. . . . this absolute privilege created by law arises out of 
the character of the occasion,” etc. Again, it is explained that “. . . : in order to assure 
this absolute privilege more exactly and firmly, the several states have adopted stat- 
utes,” the first example given being a California provision that “a fair and true report, 
without malice, . . . . of a judicial proceeding” is privileged. This seems pretty silly to 
one familiar with the law of libel and it must be confusing to one who is not. 

Again, in discussing fair comment, it is said that “. . . . the criticism must be such 
as a man of reasonable intelligence and judgment might make,”” although on the next 
page, it is correctly pointed out that“. . . . it is essential that honest criticism and com- 
ment, #0 matter how foolish or prejudiced, be privileged.” In fairness to the author, it 
Should be observed that he may, in the first reference, be talking about the rule appli- 
cable to imputations of corrupt motives to public officers and, in the latter, to the criti- 
cism of the act or product which is the subject of fair comment. It is more difficult to 
find an explanation for citing, as an example of fair comment, the publication of a fair 
and impartial report of the Federal Trade Commission.* 

To continue with things wrong with this book, the author has the irritating and all- 
too-common habit of dealing with complicated problems as though they were simple 
ones. The point at which the public life of a government official ends and his private 
life begins is by no means obvious. Everyone knows that in many respects a man’s 
private character affects his fitness for public office. Our author has this to say on the 
problem : “Granted: a privileged occasion. It must, however, be used fairly and in good 
faith, with a view of the public interest and good and without evil or malicious motive, 
but it cannot be used to attack the private character.” To make the distinction per- 
fectly clear, he cites Bingham v. Gayner,5 of which he remarks, “. . . . the [defamatory] 
article was not only a comment upon his [the plaintiff police commissioner’s) official 
acts but defamatory of his character insofar as it charged him with incompetency, cor- 
ruption, buffoonery, despotism and lawlessness.” He then quotes the Court of Appeals 
that “.... the privilege . . . . does not extend to attacks upon private character.” 
One may be pardoned for wondering what could have a more direct bearing upon the 
public service of a police commissioner than “incompetency, corruption, buffoonery, 
despotism and lawlessness.” 

On the asset side, it may be pointed out that the book deals with a large number of 
cases. Sometimes the extensive quotation is helpful, although it is a bit puzzling to read 
practically the entire opinion of a case which stands alone on the question of a news- 
paper’s liability for publishing a defamatory news item received from a press associa- 
tion.* More helpful are the cases in which the facts are stated and the decision given on 
the facts. The extensive statutory provisions, by state, are also of value. Adding to the 
liveliness of the book are the more interesting English and American cases involving 
the defamatory episodes of well-known public figures. One runs across Artemus Jones, 
Congressman Sweeny, Judge Corrigan, the Cherry Sisters, Sportsman Burton, “Dust- 
ing off Dr. Berg,” “Your Money’s Worth,” Buster Brown, Stanislaus Zbyszko, Benny 


*P. 54. 3 P. 63. +P. 709. 
5 203 N.Y. 27, 96 N.E. 84 (1911). * Pp. 161-66. 
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Friedman, Whistler and Ruskin, Professor Triggs, and many other names famous in 
libel lore. 

The author states that his book was written for practical purposes. He thinks that 
writers, reporters, editors, ete. are presumed to know the law when they don’t. Al- 
though such persons are not presumed to know the law, it is true that for the most part 
they don’t know it and are dealt with by the law as if they did know it. The author’s 
idea is to furnish them a practical guide as to what they can say about other people 
without letting themselves in for a libel suit. “If the individual were conscious of the 
elements of legal libel,” he says in the Preface, “he could avoid the harmful utterance.” 
Such awareness, the author thinks, calls for “. . . . the development of a sense of dan- 
ger so that, almost subconsciously, there is recognition of risk and the necessity to con- 
sider and rewrite, or change.” As a part of his scheme, the author has added an ap- 
pendix containing a long list, in “capsule summary,” of words, epithets, phrases, and 
innuendos that have been held libellous, arranged under such headings as sexual libels, 
libels of public officers and employees, candidates for office, political leaders and bosses, 
professions and other vocations (clergymen, lawyers, doctors, teachers, publishers- 
wrestlers, insurance agents, etc.), labor unions, and others. 

The avowed purpose of this volume no doubt accounts for the lack of systematic ar- 
rangement. Beginning with chapters dealing with what amounts to libel and how lan- 
guage is to be interpreted, the book continues with sections on political libels, anony- 
mous libels, etc., with such unrelated sequences as a chapter on truth as a defense fol- 
lowed by one on libel of children, and sections on group libel followed by one on radio 
libel. Here again, however, as a working tool for the libel-frightened editor, the ar- 
rangement is probably as good as any other. 

Dangerous Words has merit in another and important respect. The author has far 
more than a superficial grasp of the public policies reflected in the morass of technical- 
ities of the law of defamation. Conflicting social objectives are analyzed in understand- 
able language, and the appraisal of community values implicit in the rules of law in- 
volved is explained with clarity. 

As a handbook for newspapermen and others, this book probably can serve a useful 
purpose. As a scientific exposition of the doctrinary phases of the law of libel, it leaves 
a good bit to be desired. Since the author had the former rather than the latter end in 
view, it is not unlikely that he has attained at least a moderate degree of success. 


Fow Ler HArpPer* 


Studies in African Native Law. By Julius Lewin. Philadelphia: University of Pennsyl- 
© vania Press, 1947. Pp. vii, 174. $2.50. 

Mr. Lewin, who is an advocate of the Supreme Court of South Africa, of the Middle 
Temple, barrister-at-law, and Lecturer in Native Law and Administration in the Uni- 
versity of Witwatersrand, Johannesburg, combines the practical experience of a skilled 
lawyer with the functional perspicacity of a keen social scientist. The result is the kind 
of approach to problems of legal administration and realistic jurisprudence that is re- 
freshing and fruitful. His little book on African Native Law bids fair to win a wide 
reading among lawyers and social scientists in this country. 

In the first place, it is easy to read. The essays were prepared as addresses or con- 

* Professor of Law, Yale Law School. 
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tributions to South African periodicals, and the author’s style is felicitous, In the sec- 
ond place, by nature of the subject matter there is just enough of the exotic in the ma- 
terials to titillate the interests of lawyers and jurisprudes who may not feel impelled to 
pick up the book out of professional necessity. Third, although the author’s style is 
comfortable and the materials exotic, the fundamental problem with which the book 
wrestles is one of universal concern and one which has alternately baffled and stimu- 
lated legal minds to their best creative efforts: the conflict of laws. To see conflicts in a 
new and different setting should be a rewarding and stimulating experience for any in- 
telligent lawman. 

In spite of the implications of the title of the book, it is not an anthropological study 
in the content of the law of the native tribes of Africa. What is offered is an analysis of 
the problems that beset the courts and administration of the Union of South Africa 
and the solutions they have arrived at or attempted in their efforts to do justice in cases 
involving African natives (members of the Negro tribes) who live under the authority 
of a hybrid, Dutch-English conquest state. The juridical richness inherent in such a 
setup impels the author to exclaim with reason, “What wouldn’t Maine have given to 
study the practice of law in a country like ours whose tradition combines substantial 
elements of primitive law, Roman law, Roman-Dutch law, and English law!’” 

Pity the poor native who must adjust his life to such a welter of legal systems. Where 
once powerful tribal kingdoms had ordered their own legal affairs in accordance with 
their age-old custom, “.... the background of Native Law today is not simply the 
tribal system but the vastly more complicated social and economic system in which the 
natives now find themselves.”* Until recently there has been little attempt to rational- 
ize the Native Law. 

Indeed, in South Africa, it could be said of the Negroes as Justice Miller once wrote 
of our Indians, “The relations of the Indian tribes living within the borders of the 
United States, both before and after the Revolution, to the peoples of the United States 
has always been an anomalous one and of complex character.’’ 

Indian legal relations in the United States, which today rest upon more than 4,000 
treaties and statutes, plus uncountable judicial and administrative rulings, are still 
anomalous and complex. In South Africa an attempt was not long ago initiated to dis- 
solve the anomalous complexity of its situation by means of intelligently conceived 
legislative fiat. The Native Administration Act of 1927 did in the main three things: 
1) It recognized Native Law for natives, provided that such Native Law shall not be op- 
posed to the principles of public policy or natural justice. 2) It explicitly guarded 
against possible moral prejudice on the part of judges by declaring it unlawful for any 
court to declare the custom of lobole* or any similar custom repugnant to such prin- 
ciples. 3) It recognized the Courts of Native Chiefs and established Courts of Native 
Commissioners to hear cases outside of tribal loci, and it also established a new Native 
Appeal Court of judicial review. 

Mr. Lewin’s chief concern in this book is with the manner in which the new arrange- 
ments are working out. Lawyers will nod their heads in satisfaction and a feeling of 

*P. 25. *P. ar. 

3 United States v. Kagama, 118 U.S. 375, 381 (1886). 


4 Lobolo: the payment of cattle by the kinsmen of the groom to the kinsmen of the bride— 


brideprice. Se patie Caeeee Seeegeonen ont Weiepeice U's Sam Reeeeuiel Mneeieaeen of 
native social and economic equilibrium. 
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self-vindication at his first findings. The intent of the legislature was to reduce the 
trial process to bare-bones simplicity. In concordance with this intent the Administra- 
tion laid down but 128 rules of procedure for all three levels of Native Courts. It was 
assumed that attorneys would not enter into cases heard in the Native Courts. The 
second assumption was that most cases would turn on points of native custom. Since 
the first assumption was wrong, the second was also vitiated. For, as Mr. Lewin notes, 
“As soon as we enter the realm of the court itself, the influence of anthropology flies 
out of the window while the lawyers with measured tread come in at the door.”’s 

It could hardly be otherwise, for the Native Law is no longer an isolated thing, and 
the natives enter constantly into commercial activities in the sphere of South African 
law and society. The nature of the situation combined with the paucity of procedural 
rules, plus the presence of lawyers, has resulted in the fact that the majority of cases 
appear to turn not on points of native custom but on trial procedure. The author does 
not develop the subject very deeply, but what an opportunity is here for the study of 
the growth of procedure as an organic necessity in the life of the law! 

The Native Law draws an interesting distinction between marriage and customary 
union. Marriage is that connubium which results from Christian ritual. Customary 
union is wrought by native ritual. The relative rights and obligations arising out of the 
two forms of connubium pose legal questions of great delicacy and difficulty, since by 
Christian marriage the natives put themselves under the Common Law with respect to 
all consequences flowing from the marriage contract. A good many natives still living 
under native conditions undergo Christian marriages by missionaries not at all aware 
of the shift in legal status that is involved until litigation draws them into court. Con- 

Finally, the differentiation of jurisdiction and the application of different bodies of 
tribal law pose a number of intriguing problems touched on by Mr. Lewin. Although 
the Bantus all possess generally similar cultures, wide variations exist in the detailed 
provisions of their laws and usages. Urban migration and tribal disintegration have 
brought members of many different tribes into the same localities. What happens when 
X and Y, parties to a suit, reside in a modern city which is located in the territory of 
tribe Z? As enacted in 1927 the Native Administration Act flatly adopted the principle 
of the domicile of the defendant. Regardless of the original tribal affiliation of the de- 
fendant the tribal law of the place of residence was to apply even though the defendant 
had no social contact with the tribe of the locality. The aim was judicial uniformity; 
the result was extreme discomfort for the natives. The first remedy, according to Mr. 
Lewin, was a judgment which sanctioned the setting aside of the principle of domicile 
by contractual agreement of the parties. But apparently not many natives are aware of 
this possibility, so in 1943 the Act was amended to read that while a court may not ap- 
ply any system of law other than that which is in operation at the place where the de- 
fendant “resides, or carries on business or is employed,” if two or more systems of Na- 
tive Law are in operation at the place of residence, business or employment of the de- 
fendant, and said place is outside a Native Area (equivalent to our reservations) the 
court is forbidden to apply “any such system unless it is the law of the tribe (if any) to 
which the defendant belongs.’* Thus is the principle of domicile compromised by a 

SP. 16. 


* The quotations in this paragraph are at page 75, the author in turn quoting the Native 
Administration Act. 
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kind of personal lew carried shout by s mignatory native. 

Perhaps this is enough to indicate that the problems raised in this book are nice 
ones. They are treated in terms of both principles and cases. Studies in African N ative 
Lew is by no means an exhaustive treatise, but within its scope it admirably inter- 
weaves the historical, analytical and functional approaches to legal problems. 

E. ADAMSON HoEBE* 


Se rer re Renner Dn Aina. Dye. taehs Meera Te. 

1947. Pp. xiv, 128. $2.00. 

seiitthes Senedd tit dar elena tnd: Miviech hats ten toda sell 
Sbarbaro’s search for ways to make marriages last. This excellent treatment of the 
causes of divorce is addressed first of all to the individual who needs better understand- 
ing of the marriage relationship. It is of equal interest to the welfare worker and the 
legislator who are seeking practical ways of checking a dangerously mounting divorce 
rate. 

A recommendation for legislation which would minimize hasty, thoughtless mar- 
riages follows naturally the author’s demonstration by national statistics and by his 
own court experience that such marriages have a high failure rate. There is a strong 
presumption as well as favorable experience to support the idea that legislation re- 
quiring a “‘cooling-off” period would do some good and little harm. 

Legislation to require marriage intelligence tests represents a more sweeping sug- 
gestion but the author makes a convincing argument on its behalf. “All applicants for 
marriage license,” says Judge Sbarbaro, “should be required to present a certificate 
showing that they have completed a course of premarital training and counsel, given 
under the auspices of the state. The course should be completed not more than sixty 
days in advance of the issuance of the license; an important point, since it would indi- 
cate an actual plan to marry which had been carried out over a reasonable length of 
time.” 

To those who would consider this a radical suggestion or perhaps an abrogation of 
individual rights, the author points to the widespread requirement of a health certifi- 
cate for marriage, arguing that health of the mind is just as important as health of the 
body in promoting successful marriages. If precedent were needed, he might also have 
pointed to the present requirement in some states of attendance at instruction classes 
of those who seek a license to drive an automobile. Welfare workers would probably 
agree that pre-marital counselling would be an example of preventive social work at 
its best and that to require it by law would tend to slow down the divorce rate. 

Special attention is also given by the author to the legal and social problems involved 
in the present hodge-podge of state divorce laws wherein wide variations in the legal 
grounds for divorce produce a variety of obstacles and inequities for those who find it 
truly necessary to get a divorce. “The only obvious solution,” says the author, “to the 
present muddle is a standardized federal divorce law which clearly and realistically sets 
forth grounds in keeping with contemporary thought and behavior.” 

Laws alone will not create successful marriages nor eliminate divorce, and this is not 
implied in Marriage Is on Trial. The basic responsibility of church and school in edu- 
cating for marriages that last is clearly and forcefully established. But the state, which 

* Associate Professor of Sociology and Anthropology, New York University. 
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has much at stake in the marriage contract, can do much by intelligent revision of its 
marriage and divorce laws. 

Should the reader of this attractive treatise regard the legislative proposals as un- 
necessarily drastic, he should turn back to the introductory statement wherein it is 
stated: “At present, one out of five marriages in the nation is ending in divorce. If this 
present trend continues, by 1965 one out of two marriages contracted in the United 
States will be doomed to failure.” Maybe the author is right. 


Howarp L. Russe.i* 


Basic Compeet Law. By Lon L. Fuller. St. Paul: West Publishing Co., 1947. Pp. xxiv, 

994. 97.59. 

This book, which is more than a case book, is traditional in an original and construc- 
tive way. The organization of materials and the framework of thought are familiar. 
Mutual Assent, Consideration and Seal, Third Party Beneficiaries, Assignment, 
Change in Circumstances, Conditions, the Statute of Frauds—they are the familiar 
headings in the familiar sequence. Nevertheless there is a critical and inquiring element 
in the book which represents Mr. Fuller’s own contribution, influenced as it may have 
been by proximity to such stimulating though different scholars as Mr. Williston and 
Mr. Gardner. 

Along with the familiar outline of organization, there are two departures from prece- 
dent in the architecture of the book itself. Before starting the familiar sequence, Mr. 
Fuller has a chapter primarily concerned with damages, as an indication of “the gen- 
eral scope of the legal protection accorded contracts.” This is a subject to which the 
author has already made a notable contribution. Doubtless because it is the first chap- 
ter, and for first-year students, the chapter in the book omits some of the interesting 
applications of his ideas which Mr. Fuller suggests in his article. The materials and dis- 
tinctions are provided, however, and there is no doubt that they will appear in class 
discussion of later topics, such as mistake, consideration, impossibility, and conditions. 

The second innovation is practically at the end of the book. Using “conditions” in 
the most general sense, Mr. Fuller devotes two separate chapters to them. Chapter 
7 focuses attention on problems of draftsmanship, and Chapter 8 focuses attention 
on problems of counseling and negotiation which may arise when a condition has 
not been fulfilled or when the other party has defaulted on an obligation. The result 
seems to be a very effective teaching instrument. A difficult and important subject 
which has been treated by writers and judges in different ways is dealt with twice. Each 
time the emphasis and organization are different; and each time a different and stimu- 
lating contribution is made to training in lawyers’ skills. 

Another great virtue of the book is still to be mentioned. A series of introductions, 
notes, questions, problem cases, and problems of draftsmanship, counselling, and nego- 
tiation runs through the entire work. Thus the teaching of skills which receives such an 
interesting emphasis toward the end of the book appears first on page 4 with a prob- 
lem of damages; or, if this seems simply a familiar kind of problem, on page 33, with 
the first problem in drafting. Problems of all sorts appear in considerable numbers all 
through the volume. 

* Director, American Public Welfare Association. 

* See Fuller and Perdue, The Reliance Interest in Contract Damages, 46 Yale L. J. 52 and 
373 (1936, 1937). 
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The introductions to chapters and sections and the comments on particular cases 
provide a wealth of stimulating material dealing with doctrinal law. Philosophy, juris- 
prudence, comparative law, and psychology are used to illuminate particular problems 
in contract law. Here is the element of disturbance, challenge, and growth within the 
traditional framework of ideas and working concepts. Here are the materials for Mr. 
Fuller’s treatise, or perhaps this is the treatise itself. 

It is impossible to do justice to this element in the book. Two examples may be se- 
lected which illustrate the strength of the presentation. If they illustrate also what 
seems to the reviewer a limitation, this may after all be the reviewer’s limitation, and 
not the author’s. 

The most interesting of all the comments is one dealing with the psychology of the 
uncertainty-bearing function of contract. On page 666, Mr. Fuller begins a five-page 
note which raises fascinating problems about the psychology of businessmen and law- 
yers in their treatment of risk and its non-actuarial cousin, uncertainty. It may well 
seem to the reader that this is the characteristic problem of contract. It appears in con- 
nection with mistake in all its forms, in our concern with consideration, in the treat- 
ment of so-called impossibility, in the treatment of default as an excuse, under many 
headings of public policy, and indeed it is doubtful whether any contract problem can 
be considered apart from reflection on the chance-taking element in transactions. It 
is this element which most nearly distinguishes contractual liability from other head- 
ings of civil liability, and which best explains the damages most characteristic of con- 
tract, what Mr. Fuller calls expectation damages. 

The captious critic, therefore, always asking for more, would like to see the theme 
dealt with on page 666 combined at the outset with the theme of damages started on 
page 1. He would like, moreover, to urge that the theme has more than what we some- 
what arbitrarily call a psychological aspect, and to ask that attention be directed to 
what we should ordinarily call its economic aspect as well. The uncertainties of life, 
particularly in a progressive society, create and are in turn increased by the character- 
istic capitalistic phenomenon of chance-taking and profit. The crazy fellows who ex- 
perimented with horseless carriages, talking wires, and steamboats, and still more the 
crazy businessmen who financed the ideas, have been and may again be characteristic 
heroes of our society. They furnished goods, employment, adventure, and disturbance. 
As a group they may take more losses than gains. But one lure has been profits, and the 
counterpart of their contribution and their reward in contract law is the more or less 
deliberate “assumption of risk”? and the familiar award of expectation damages. 

Avoiding any suggestion of such a generalization, perhaps too general and too gran- 
diose, Mr. Fuller seems at times to have set too tight a rein on his imagination. The an- 
swer would doubtless be that he is staying close to the more cautious English way-feel- 
ing pragmatic method which is characteristic of the Common Law; and the answer 
may well be a good one. 

The same strength and a somewhat different limitation appear in Mr. Fuller’s treat- 
ment of consideration. In his notes in the chapter on Seal and Consideration, he fur- 

— Risk, Uncertainty and Profit (1940 ed.) for the classical treatment of these 
su 

4 For a suggestion of the ethical, psychological, and political significance of agreement and 
its vitality in a different society, see Berman, Commercial Contracts inSoviet Law, 35 Calif. 
L. Rev. 191, especially at 210-11 (1947). 
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nishes many-sided and important insights. He deals with both the modern statutes 
and the Common Law, old and new. Perhaps it is imagination, resulting from conversa- 
tions and the reading of other articles; but it seems to the reviewer that on the whole 
Mr. Fuller’s skepticism about “reform” appears both in his notes and in his selections. 

There are few teachers of contracts who agree with the reviewer, but he is inclined 
to favor much more legislative modification of contract law than has yet occurred. 
Pennsylvania, with the Uniform Written Obligations Act as part of its statute law and 
promissory estoppel as part of its case law, seems easily the first of the great commercial 
jurisdictions in the development of this portion of our commercial law. The New York 
statutory scheme, granting some defects, and the ambiguous but rather clear-cut ten- 
sion that appears in the New York case law on promissory estoppel put the New York 
law next. Why should not the legislature and the profession in New York, and in each 
of the states which is behind even New York in this respect, take steps promptly to 
change the existing law at points where almost all law teachers and lawyers think it 
needs improvement? It is true, as Mr. Havighurst says,‘ that our common law of firm 
offers produces little reported litigation. But how many business men are told that they 
have no case when an offer has been revoked before acceptance? How many similar 
points add dollars to negotiated settlements on one side or the other? How much text- 
book paper and how many class hours are wasted on theological and anthropological 
discussion only we in the teaching profession know; though our students may at times 
suspect them. 

Here again, however, Mr. Fuller and the Common Law may well be right. The cau- 
tious use of the characteristic theological argument from analogy, the concealed refer- 
ence to policy, the recalling of how the surgeon operated rather than how the patient 
fared, these may after all be appropriate elements in an institution designed to deal 
with the rough and tumble of human affairs and still maintain the mysterious and sa- 
cred instruments of authority. 

Matcotm SHarp* 


4 For an able statement of the case against the reviewer’s position, see Havighurst, Consid- 
eration, Ethics and Administration, 42 Col. L. Rev. 1 (1942). 


* Professor of Law, University of Chicago. 
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